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OUTLINE !
1. Opinion Testimony Generally Admissible !
 Where the question under examination, and to be decided by the jury, shall be one of opinion, any witness 

may swear to his opinion or belief, giving his reasons therefore.  If the issue shall be as to the existence of a 
fact, the opinions of witnesses shall be generally inadmissible.  O.C.G.A. §24-9-65. !

2. Expert opinion  !
§ The opinions of experts on any question of science, skill, trade, or like questions shall always be admissible; 

and such opinions may be given on the facts as proved by other witnesses.  O.C.G.A. §24-9-67. !
1. Qualifications to be recognized as an expert !
ü To qualify as an expert, generally all that is required is that a person be knowledgeable in a particular matter; 

his special knowledge may be derived from experience as well as study, and formal education in the subject 
is not a requisite for expert status.  Here, Adams testified that she had been a police officer for 16 years and 
specialized in crimes against children, including sexual crimes, for ten years.  She said that she handled 
between 25 and 40 such crimes per month, involving children between infancy and 16 years.  Adams based 
her testimony on her many years of experience in dealing with child victims of abuse.  Under these 
circumstances, no abuse of discretion occurred in admitting [opinion] testimony without first qualifying the 
officer as an expert.  Weeks v. State, 270 Ga. App. 889, 893 (2004) (citations omitted). !

2. Basis for expert opinion (O.C.G.A. §24-9-67)  !
ü Where an expert personally observes data collected by another, his opinion is not objectionable merely 

because it is based in part on the other’s findings.  Walker v. State, 228 Ga. App. 509, 511 (1997). !
2.2.1 Test for admissibility (The Harper  standard)  2!
ü The issue now before the Court turns on testimony regarding use of dogs to flush defendant out of a wooded 

area.  It was not germane to the question of whether defendant committed the crimes charged but was 
relevant only to prove the manner in which law enforcement officers apprehended the suspect.  Because this 
is evidence which is within the ken of the average layperson, it was not necessary that the Harper  standards 3

be met.  Al-Amin v. State, 278 Ga. 74, 81 (2004) (citations omitted). !
2.3 Topics on which expert opinion testimony is admissible  !
1. Ballistics evidence !
ü Once a procedure has been recognized in a substantial number of courts, a trial judge may judicially notice, 

without receiving evidence, that the procedure has been established with verifiable certainty, or that it rests 
upon the laws of nature.  The ballistics evidence was introduced through the testimony of a properly qualified 
expert.  Such ballistics evidence is not novel, and has been widely accepted in Georgia courts.  It follows that 
the trial court was authorized to accept the expert’s testimony and that a Harper hearing was not required.  
Al-Amin v. State, 278 Ga. 74, 81 - 82 (2004) (citations omitted). !

2. Battered woman syndrome  !
   Harper v. State, 249 Ga. 519 (1982). 2

  Harper v. State, 249 Ga. 519 (1982). 3
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ü An expert’s testimony is admissible to assist the jury in evaluating the victim’s defense of self-defense by 
explaining why a person suffering from battered woman syndrome would not leave her mate, would not 
inform police or friends, and would fear increased aggression against herself so as to justify her actions 
toward her mate.  Adame v. State, 244 Ga. App. 257, 258 (2000) (citations omitted). !

2.3.3 DNA  !
ü DNA testing has an unparalleled ability both exonerate the wrongly convicted and to identify the guilty.  It 

has the potential to significantly improve both the criminal justice system and police investigative practices.  
The Federal Government and the States have recognized this, and have developed special approaches to 
ensure that this evidentiary tool can be effectively incorporated into established criminal procedure – usually 
but not always through legislation.  District Attorney v. Osborne, 129 S. Ct. 2308,  (2009). !

ü Osborne … asks that we recognize a freestanding right to DNA evidence untethered from the liberty interests 
he hopes to vindicate with it.  We reject the invitation and conclude, in the circumstances of this case, that 
there is no such substantive due process right.  District Attorney v. Osborne, 129 S. Ct. 2308 (2009). !

2.3.3.1 Post conviction relief  !
ü Osborne does, …, have a liberty interest in demonstrating his innocence with new evidence under state 

law….  Alaska law provides that those who use newly discovered evidence to establish by clear and 
convincing evidence that they are innocent may obtain vacation of their conviction or sentence in the interest 
of justice.  This state-created right can, in some circumstances, beget yet other rights to procedures essential 
to the realization of the parent right.  District Attorney v. Osborne, 129 S. Ct. 2308 (2009) (citations omitted). !

ü A criminal defendant proved guilty after a fair trial does not have the same liberty interests as a free man.  At 
trial, the defendant is presumed innocent and may demand that the government prove its case beyond 
reasonable doubt.  But once a defendant has been afforded a fair trail and convicted of the offense for which 
he was charged, the presumption of innocence disappears.  Given a valid conviction, the criminal defendant 
has been constitutionally deprived of his liberty.  The State accordingly has more flexibility in deciding what 
procedures are needed in the context of post-conviction relief.  When a State chooses to offer help to those 
seeking relief from convictions, due process does not dictate the exact form such assistance must assume.  
Osborne’s right to due process is not parallel to a trial right, but rather must be analyzed in light of the fact 
that he has already been found guilty at a fair trial, and has only a limited interest in post-conviction relief.  
Brady is the wrong framework.  District Attorney v. Osborne, 129 S. Ct. 2308 (2009) (citations omitted). !

ü Federal courts my upset a State’s post-conviction relief procedures only if they are fundamentally inadequate 
to vindicate the substantive rights provided.  District Attorney v. Osborne, 129 S. Ct. 2308 (2009). !

2.3.3.1.1 Habeas Corpus  !
2.3.3.1.2 Pardon (executive clemency)  !
ü Non-capital defendants do not have a liberty interest in traditional state executive clemency, to which no 

particular claimant is entitled as a matter of state law.  Osborne therefore cannot challenge the 
constitutionality of any procedures available to vindicate an interest in state clemency.  District Attorney v. 
Osborne, 129 S. Ct. 2308 (2009) (citations omitted). !

2.3.3.1.3 Federal §1983 law suit  !
ü It is Osborne’s burden to demonstrate the inadequacy of the state-law procedures available to him in state 

post-conviction relief.  These procedures are adequate on their face, and without trying them, Osborne can 
hardly complain that they do not work in practice.  District Attorney v. Osborne, 129 S. Ct. 2308 (2009) 
(citation omitted). !

2.3.4 Drugs (including alcohol)   
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!
2.3.4.1 Chain of custody  !
ü We do not hold, and it is not the case, that anyone whose testimony be relevant in establishing the chain of 

custody, authenticity of the sample, or accuracy of the testing device, must appear in person as part of the 
prosecution’s case…. It is the obligation of the prosecution to establish the chain of custody, this does not 
mean that everyone who laid hands on the evidence must be called…. Gaps in the chain of custody normally 
go to the weight of the evidence rather than its admissibility.  It is up to the prosecution to decide what steps 
in the chain of custody are so crucial as to require evidence; but what testimony is introduced must (if the 
defendant objects) be introduced live.  Additionally, documents prepared in the regular course of equipment 
maintenance may well qualify as non-testimonial records.  Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 
(2009). !

ü Dr. Fowler contradicted Special Agent Seigler’s recollection that he turned the evidence in at the Savannah, 
Georgia, branch of the State Crime Laboratory as opposed to the Augusta, Georgia, branch.  Dr. Fowler 
affirmed that in “December 1992 we were a little shorthanded on chemists in Augusta” and that the suspected 
cocaine in State’s Exhibit 1 was forwarded to Patrick Long in Savannah for chemical analysis.  There is no 
contention that the evidence bag itself physically appears to have been tampered with.  It is obvious that one 
of the two witnesses has faulty recollection as to precisely which branch of the State Crime Laboratory first 
received State’s Exhibit 1, that tamper-resistant plastic bag containing the suspected cocaine received by 
Special Agent Boyd directly from defendant.  However, the noted discrepancy does not amount to evidence of 
tampering so as to cast any doubt on the unbroken chain of custody.  In view of the evidence as to the tamper-
resistant nature of the containers used and of the procedures employed to protect the chain of custody, and 
further, in the absence of any physical manifestation of tampering or substitution, the circumstances relied 
upon by defendant admit only bare speculation of tampering.  Accordingly, the trial court correctly admitted 
the cocaine into evidence over defendant’s chain of custody objection.  Whitfield v. State, 217 Ga. App. 402, 
404 (1995) (citations omitted). !

ü In order to render admissible testimony concerning expert analysis of an essentially fungible item such as a 
blood sample or drug, the prosecution must have various persons who had custody of the item testify to their 
receipt and retention of the substance until delivery to some other person.  This is referred to as the chain-of-
custody requirement, and its purpose is, of course, to ensure that the drug or blood sample is in fact that taken 
from the person in question.  The officer taking immediate custody of the samples in this case was present 
and watched as the sample was drawn from Beck.  The identity and testimony of the person physically taking 
the sample is therefore irrelevant to the limited purpose of ensuring that the sample offered was in fact drawn 
from Beck.  Beck v. State, 216 Ga. App. 532, 536 (1995) (citations omitted).  !

2.3.4.2 Blood, breath or urine tests  !
2.3.4.2.1 Blood   !
2.3.4.2.2 Breath  !
2.3.4.2.3 Urine   !
ü Helmeci also contends that the State presented insufficient evidence that the urinalysis machine was operated 

with all of its electronic and operating components prescribed by its manufacturer properly attached and in 
good working order, … Dicks testified that he was familiar with the machines and their operation and that 
they were in proper working condition.  He testified that DFS can tell whether a machine is working properly 
by running “controls” provided by the manufacturer.  The statute does not demand that the examiner have an 
expert’s knowledge of the underlying scientific principles governing the functioning of the machine.  Helmeci 
v. State, 230 Ga. App. 866, 869 (1998) (citation omitted). !

2.3.4.3 Chemical composition of substance  !
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ü There was no testimony that the pills introduced into evidence contained methylenedioxymethamphetamine.  
Rather, the State’s expert testified that the pills contained “MDMA.”  While the better practice would 
certainly have been for the State to elicit testimony from the expert that MDMA is the same thing as 
methylenedioxymethamphetamine, expert testimony is not always required to identify a substance, such as 
drugs.  In any event, the drug was identified through chemical analysis as MDMA, and McDaniel does not 
dispute that MDMA is a shorthand reference for the longer chemical name of 
methylenedioxymethamphetamine.  We also note that at the time the pills were introduced into evidence, 
McDaniel did not object on the ground that they had not been properly identified as the same substance 
alleged in the indictment.  Thus, we find no merit to McDaniel’s argument that the State failed to prove he 
possessed methylenedioxymethamphetamine.  McDaniel v. State, 263 Ga. App. 625, 629 (2003) (citations 
omitted). !

ü We have found no case where the results of a chemical field test have been held inadmissible, though it would 
appear that its reliability would be tested by defense cross examination and rebuttal and that the weight to be 
given it by the jury would be an appropriate subject for defense argument.  …  It was for the jury to determine 
whether the foregoing testimony established that the substance was cocaine.  The jury obviously concluded 
that there was sufficient evidence to establish that the white substance confiscated from Lewis’s person was 
cocaine.  Lewis v. State, 233 Ga. App. 560, 562 63, (1998) (citations omitted). !

2.3.4.4 Crime lab report  !
ü Over Starks’ “continuing witness” objection, the trial court allowed the crime lab report to go out with the 

jury.  …  The lab report was admitted into evidence without objection, and the forensic chemist did not read 
the results into evidence.  The trial court correctly ruled that the report was original evidence, not subject to 
the objection raised.  The report was direct evidence of the manner in which a scientific test was conducted 
and the results thereby obtained.  The proscription on the jury’s possession of written testimony does not 
extend to documents which are themselves relevant and admissible as original documentary evidence in a 
case.  Starks v. State, 240 Ga. App. 346, 350 (1999) (citations omitted). !

2.3.4.5 Quantity of drugs possessed for personal use versus quantity of drugs possessed for 
distribution !

ü Knowledge of the amount of MDMA one would generally possess for personal use or the amount which 
might evidence distribution is not necessarily within the scope of the ordinary layman’s knowledge and 
experience.  Accordingly, expert testimony was admissible on the issue.  And even if a police officer is not 
formally tendered as an expert, he may give opinion testimony if an adequate foundation is laid with respect 
to his experience and training.  Thus, once a proper foundation is laid, an officer may testify about elements 
of a crime with which he is familiar based upon his experience.  McDaniel v. State, 263 Ga. App. 625, 628 - 
29 (2003) (citations omitted). !

ü Here, Officer Cavanaugh testified that he had been a policeman for seven years, approximately on and one-
half years of which he served as an investigator.  During that time, he had been involved in approximately 50 
drug cases, 15 to 20 of which involved drug sales.  The decision whether to qualify a witness as an expert lies 
within the sound discretion of the trial judge.  We find no abuse of discretion in the decision to admit Officer 
Cavanaugh’s opinion testimony in this case.  McDaniel v. State, 263 Ga. App. 625, 629 (2003) (citation 
omitted). !

2.3.5 Insanity  !
ü The defendant sought to establish his defense of insanity by expert testimony.  The rule as to the 

inconclusiveness of such testimony is clear.  Opinion testimony is by no means conclusive upon the issue of 
sanity or insanity, but is peculiarly dependent upon the facts or evidence supporting the testimony rendered.  
Undeniably, opinions of qualifies witnesses upon the issue of insanity carry substantial weight, yet it is the 
province of the jury to determine the precise weight to be given it.  Ross v. State, 217 Ga. 569, 578-79 (1962) 
(citation omitted). !
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ü Where the defense of insanity is relied on, and there is evidence of expert and non-expert witnesses who 
testify as to the sanity of the accused it was error for the judge to charge the jury that the testimony of expert 
witnesses was entitled to great weight, and to add, in substance, that the testimony of intimate associates of 
the accused should be given similar weight.  All this testimony is allowed for the purpose of informing the 
jury as to the truth of the issue, and the weight to be given to it is for them.  The jury are the sole judges of 
such tings, and the judge should leave them untrammeled to pass upon the credibility of all witnesses, and 
give such weight to the testimony of each as they see proper.  Ryder v. State, 100 Ga. 528, 533-34 (1897). !

6. Shoe prints !
ü We find no abuse of the trial court’s discretion in admitting expert testimony that the boot print found on the 

back door had a tread similar to that on boots appellant was wearing the day of the crimes.  This evidence 
was relevant in regard to statements mad by appellant to police, in which he speculated that the crimes were 
committed by an unknown perpetrator who kicked in the back door of the apartment.  Caldwell v. State, 263 
GA. 560, 565 (1993) (citation omitted). !

7. Vehicle, cause of damage to !
ü The witness complied with the trial court’s instructions and never gave an opinion, expert or otherwise.  

Through his testimony, he informed the jury of the type of damage he had seen when a vehicle with a door 
ajar stopped suddenly, and that he had seen no such damage on appellant’s vehicle.  In so doing, the 
investigating officer acted as a lay witness, stating facts, not opinions.  Ward v. State, 2271 Ga. 648, 652-53 
(1999). !

8. Vehicle, speed of  !
ü The officer testified that, prior to checking Narion’s speed by radar, he observed Narion’s vehicle and that 

based on his training and experience (3,600 to 4,000 speeding cases) it was his opinion that Narion was 
traveling at a speed in excess of 75 mph.  There was sufficient basis for the officer’s opinion and the trial 
court did not err by admitting the testimony.  Opinion testimony of an eyewitness may be used to establish 
speed, its credibility being for the jury to determine, and such evidence is sufficient to authorize a jury to 
conclude that the speeding laws have been violated.  Nairon v. State, 215 Ga. App. 76, 78 - 79 (1994). !

2.4 Topics on which expert opinion is not admissible !
2.4.1 Credibility of witnesses (improper bolstering) !
3. Lay Opinion     !
3.1 Basis for lay witness opinion  !
3.1.1 Lay opinion generally admissible (O.C.G.A. §24-9-65)  !
3.2 Topics on which lay opinion testimony is admissible !
3.2.1 Insanity !
ü Deputy Sheriff O’Neal [testified] that appellant was sane on the night of the homicide and had sufficient 

reason to distinguish between right and wrong in relation to his act…. The deputy sheriff testified that he had 
known appellant for 10 to 12 years and that his opinion of appellant’s mental condition was based on his 
observation of appellant during the period of time and on the night of the shooting.  This statement by the 
deputy sheriff of the facts or reasons that formed the basis for his opinion as a non-expert witness was 
sufficient to authorize the admission of his opinion testimony concerning appellant’s sanity.  Graham v. State, 
236 Ga. 378, 383 (1976) (citations omitted). !
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ü Where, as here, a non-expert gives in detail the facts upon which he bases his opinion and those facts 
obviously disprove the conclusion reached by him, his testimony does not support his opinion.  When 
counsel, as a witness, testified that the defendant gave him minute details and facts concerning his 
contentions in the case, knew he would be placed on trial, knew the offense with which he was charged and 
whom he was charged with killing, and where and roughly when the offense happened, it is apparent that the 
effect of the testimony is to show the defendant is sane. Bacon v. State, 222 Ga. 151, 154-55 (1966) (citations 
omitted). !

ü Opinions of witnesses, other than experts, are admissible as to matters of opinion, especially as it respects 
sanity or insanity, provided such opinions are accompanied by the facts upon which they were founded.   
Choice v. State, 31 Ga. 424, 465-66 (1860) (citations omitted). !

2. Market value (O.C.G.A. §24-9-66) !
3. Vehicle, speed of !
4.Opinion on the “ultimate issue”  !
ü During direct examination, the State asked Agent Rothwell: “After the autopsy, after reviewing the GBI file, 

what did you do in your investigation?”  Agent Rothwell responded: “It became evident to me that I needed 
to go back and re-interview some of the witnesses because it was apparent that Manley was responsible for 
the murder of Phoxivay.”  Following this answer, Manley moved for a mistrial, contending that Agent 
Rothwell’s testimony improperly invaded the province of the jury be giving his opinion on the ultimate issue 
of fact, namely Manley’s guilt.  The trial court denied the motion and instructed the jury to disregard Agent 
Rothwell’s response.  While we recognize that reversible error may have occurred had the trial court admitted 
the testimony over Manley’s objection, that is not what happened here: instead of admitting the testimony, the 
trial court took measures to exclude it by directing the jury not to consider it.  The exclusion of the testimony 
and the trial court’s curative instructions prevented the error from occurring.  Manley v. State, 284 Ga. 840, 
844 (2009) (citation omitted).  !

5 Remedy for admitting improper opinion testimony !
1. Admonition to the witness !
2. Curative instruction !
ü The child testified that Weeks had abused her, and the evidence showed that she gave generally consistent 

accounts of the incident to a number of witnesses who questioned her about it.  Weeks had the opportunity to 
question the witnesses’ memory and credibility before the jury during cross-examination.  There was also 
evidence from the medical examination that he child had sustained injuries consistent with her account of the 
events and evidence that her behavior had changed significantly afterward…. In addition, although Weeks’s 
attorney failed to request any curative instructions of this issue, and while the better practice may have been 
to give contemporaneous curative instructions to the jury, the trial court charged the jury at the end of trial 
that they must determine issues of credibility and truthfulness.  Under these circumstances, we find that the 
trial court did not abuse its discretion in denying the motion for mistrial.  When a motion for mistrial is made 
on the ground of inadmissible matters being presented to the jury, the corrective measure to be taken by the 
trial court is largely a matter of discretion, and where, as here, the proper corrective measures are taken and 
there is no abuse of that discretion, a refusal to grant a mistrial is not error.  Weeks v. State, 270 Ga. App. 889, 
892 - 93 (2004) (citations omitted). !

3. Mistrial


