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OUTLINE !
1. No person shall be … compelled in any criminal case to be a witness against himself, U.S. Con. Amend. 5.  !
2. Confession, Definition !
2.1 What is a confession !
2.2 What is not a confession !
3. Confession, Corroboration Necessary to Sustain Conviction !
ü A conviction may be had on a confession although corroborated only be proof of the corpus delicti.  The 

amount of evidence necessary to corroborate a confession is for the jury to decide, as it may consider the 
confession along with other facts and circumstances independent and separate from it in determining whether 
or not the corpus delicti has been established to their satisfaction.  McCloud v. State, 210 Ga. App. 69, 69 
(1993) (citations omitted). !

4. Confession to persons other that law enforcement officers !
4.1 Administrative proceedings !
ü There is no Sixth Amendment right to counsel in the non-criminal administrative proceedings before the 

Selective Service Board.  Likewise, because the Selective Service proceedings are not stages in a criminal 
prosecution, the decision in Miranda v. Arizona, 384 U.S. 436 (1966), concerning custodial interrogation, is 
not applicable.  Camp v. United States, 413 F. 2d 419, 422 (5th Cir. 1969) (citations omitted). !

4.2 Conversations with persons other than law enforcement officers !
ü Appellant admitted calling his cousin from jail, but disputed the contents of their conversation.  Whether 

appellant said what his cousin said he said was a matter for the jury’s determination, and we see no error in 
the admission of the testimony.  Murray v. State, 271 Ga. 504, 506 (1999). !

5 Confession as a result of custodial interrogation by law enforcement !
ü We have in fact never held that a person can invoke his Miranda rights anticipatorily, in a context other than 

custodial interrogation.  What matters for Miranda and Edwards is what happens when the defendant is 
approached for interrogation, and (if he consents) what happens during the interrogation – not what happened 
at any preliminary hearing.  In sum, when the marginal benefits of the Jackson rule are weighed against its 
substantial costs to the truth-seeking process and the criminal justice system, we readily conclude that the 
rule does not pay its way, Michigan v. Jackson, 475 U.S. 625 (1986), should be and now is overruled.  
Montejo v. Louisiana, 129 S. Ct. 2079, 2091 (2009) (citations omitted). !

5.1 Custody !
ü Miranda warnings are required to be given only when a suspect has been taken into custody or has been 

deprived of freedom in any significant way.  B.Y. voluntarily came to the police station with the knowledge 
and consent of his mother to answer questions about separate case in which B.Y. complained he was the 
victim of police misconduct.  Miranda warnings were not required before the officer asked B.Y. if he knew 
anything about the attack in which, at the time the question was asked, B.Y. was not a suspect.  In re: B.Y., 
257 Ga. App. 253, 254 (2002) (citation omitted). !

ü Evidence showed that B.Y. voluntarily met with the officer at the police station to give information about his 
claim that he was a victim of police misconduct.  No evidence was presented which would compel the 
conclusion that B.Y. was in custody or that he was deprived of his freedom in any significant way when he 
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made the statements to the officer.  That the statements were given while B.Y. was at a police station, or that 
the officer suspected B.Y. knew something about the attack when he questioned him, does not require a 
finding that B.Y. was in custody or otherwise deprived of his freedom when he gave the statements.  Since 
the juvenile court’s admission of the statements as voluntary and non-custodial was supported by evidence 
and not clearly erroneous, it will not be disturbed on appeal.  In re: B.Y., 257 Ga. App. 253, 255 (2002) 
(citations omitted). !

5.1.1 Test for whether a defendant is in custody: Would a reasonable person in the suspect’s situation 
perceive that he was in custody !

ü The evidence shows that Timmreck was initially identified by police as the victim and, until receiving the 
Miranda warnings, he was not under formal arrest, he moved about his hotel room and the parking lot 
without restriction, and he made and received telephone calls without restraint.  Nor was Timmreck under 
any restriction in the detective’s car…. The fact that Timmreck was the focus of the investigation did not 
require the law enforcement personnel to give Miranda warnings…. The relevant inquiry is whether a 
reasonable person in Timmreck’s situation would perceive that he was in custody.  As long as a person is not 
in custody, it is irrelevant to the Miranda analysis that investigators (1) might have focused their suspicions 
upon the person being questioned, or (2) have already decided that they will take the person into custody and 
charge him with an offense.  We conclude that the evidence supports the finding that, prior to being placed 
under formal arrest, a reasonable person in Timmreck’s place would not have felt so restrained as to equate to 
a formal arrest. Timmreck v. State, 285 Ga. 39, 41 (2009) (citations omitted) !

ü The subjective views of the interrogator and suspect are not dispositive of whether a person is in custody for 
the purposes of Miranda warnings.… Whether the police had probable cause to arrest and whether the 
defendant was the focus of the investigation are irrelevant considerations for Miranda purposes.   The 1

relevant inquiry is how a reasonable person in the suspect’s position would perceive his situation.  State v. 
Folsom, 285 Ga. 11, 13 (2009) (citations omitted). !

5.2 Interrogation !
ü Not all in-custody statements are subject to Miranda.  A volunteered statement, which is not the product of 

interrogation or its functional equivalent, would not be suppressible on this ground.  Johnson v. State, 224 
Ga. App. 568 (1997) (citing Rhode Island v. Innis, 446 U.S. 291 (1980). !

5.2.1 What is interrogation !
5.2.1.1 Actions that reflect a measure of compulsion beyond that inherent in custody itself !
5.2.1.2 Words or actions reasonably likely to elicit an incriminating response !
ü In Rhode Island v. Innis, 446 U.S. 291 (1980), the U.S. Supreme Court defined the interrogation which must 

be preceded by Miranda warnings as the express questioning of a person in custody or its functional 
equivalent that is, any words or actions on the part of the police, other than those normally attendant to arrest 
and custody, that the police should know are reasonably likely to elicit an incriminating response from the 
suspect.  The court went on to note, however, that the police cannot be held accountable for the unforeseeable 
results of their words or actions.  Walton v. State, 267 Ga. 713, 717 (1997). !

5.2.2 What is not interrogation !
5.2.2.1 Questions about the defendant’s physical condition for purposes of medical treatment !
  Overruling Shy v. State, 234 Ga. 16 (1975); State v. Hendrix, 221 Ga. App. 331 (1996); and State v. Wilson, 257 1

Ga. App. 120 (2002).
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ü Miranda warnings are required not where a suspect is simply taken into custody, but rather where a suspect in 
custody is subjected to interrogation.  In this context, the term “interrogation” refers not just to express 
questioning, but also to questioning that the police should know is reasonably likely to elicit an incriminating 
response from the suspect.  Unless the police know that the suspect is susceptible to questions concerning his 
health, or unless the suspect’s health is somehow related to a crime that the police believe he committed, it is 
unlikely that questions concerning the suspect’s physical health would elicit an incriminating response.  
Because the question posed by the medic related only to Al-Amin’s physical condition and was not likely to 
elicit an incriminating response, Miranda warnings were not required.  Al-Amin v. State, 278 Ga. 74, 88 - 89 
(2004) (citations omitted). !

5.2.2.2 Statements the defendant makes that are not in response to questions !
ü Appellant’s observation that Bonner’s statement, as summarized, was “basically correct,” was not given in 

response to a question posed by one of the detectives, but was appellant’s unsolicited comment on the 
detective’s answer to appellant’s line of questioning.  …  Although the car-trip conversation between 
appellant and the detective began with an improper question put to appellant by the detective, the statement 
used against appellant was not in response to an express question posed by the detective or words or actions 
the detective should have known were likely to elicit an incriminating response.  We cannot find clearly 
erroneous the trial court’s implicit determination that appellant’s statement was an unforeseeable result of the 
officer’s action in responding to appellant’s questioning.  Consequently, we conclude, as did the trial court, 
that the statement used against appellant was not the product of custodial interrogation and was properly 
admitted.  Walton v. State, 267 Ga. 713, 717 - 18 (1997) (citations omitted). !

ü After Keith was arrested, he was transported to the Cherokee County Health Department to have blood drawn 
and hair samples taken.  While there, Keith told City of Canton Police Detective German Rivas that he 
wanted to talk to him about the case.  Rivas told him that he could take a statement only if he read Keith his 
Miranda rights and Keith agreed to waive those rights.  Keith responded that he was not going to waive his 
rights.  Rivas gave him a business card and told Keith to have his attorney contact him if he wanted to talk.  
Keith then told Rivas that he wanted to tell him about what happened.  Keith told Rivas that his daughter had 
gone swimming and that, after swimming, she had come into his apartment and put on his pajama bottoms.  
Keith stated that any of his DNA found on her could have come from his pajama bottoms.  He also stated that 
he was a bachelor who had sex all over the apartment, which would explain why his DNA would be all over 
the apartment. … The trial court ruled that the statement was not the product of questioning by Rivas and that 
it was freely and voluntarily made … we conclude that he trial court did not err by admitting the statement 
based on its determination that it was not the product of custodial interrogation.  Keith v. State, 279 Ga. App. 
819, 823 - 24 (2006). !

ü Even assuming, arguendo, that appellant’s name-calling can be considered “statements” for purposes of 
Miranda, clearly these comments were not the result actions on the part of the officer that reflect a measure of 
compulsion above and beyond that inherent in custody itself.  The definition of interrogation can extend only 
to words or actions on the part of police officers that they should have known were reasonably likely to elicit 
an incriminating response.  The record demonstrates that the officer’s focus was to get the appellant to stop 
talking; this is hardly the functional equivalent of interrogation, and we find that appellant’s comments were 
spontaneous and voluntary, thus satisfying the mandates of Miranda.  Johnson v. State, 224 Ga. App. 568, 
569 (1997) (citations omitted). !

5.2.2.3 Taking bodily samples (i.e. blood, hair, saliva, urine) !
ü We also find no merit to the contention that the taking of the blood sample on the night of the homicide 

violated her privilege against self-incrimination.  Carey v. State, 257 Ga. 134, 136 (1987) (citation omitted). !
5.2.3 Defendant’s Rights !
5.2.3.1 Right to be informed of Constitutional Rights !
5.2.3.2 Right to Remain Silent 
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!
5.2.3.3 Right to Counsel !
o Michigan v. Jackson, 475 U.S. 625 (1986) (overruled by Montejo v. Louisiana, 129 S. Ct. 2079 (2009)). !
ü Edwards v. Arizona, 451 U.S. 477 (1981), decided that once an accused has invoked his right to have counsel 

present during custodial interrogation he is not subject to further interrogation by the authorities until counsel 
has been made available, unless he initiates contact.  The Edwards rule is designed to prevent police from 
badgering a defendant into waiving his previously asserted Miranda rights.  It does this by presuming his 
post-assertion statements to be involuntary, even where the suspect executes a waiver and his statements 
would be considered voluntary under traditional standards.  The prophylactic rule thus protects a suspect’s 
voluntary choice not to speak outside his lawyer’s presence.  Montejo v. Louisiana, 129 S. Ct. 2079, 2085 - 
86 (2009) (citations omitted). !

ü Under Miranda’s prophylactic protection of the right against compelled self-incrimination, any suspect 
subject to custodial interrogation has the right to have a lawyer present if he so requests, and to be advised of 
that right.  Under Edward’s prophylactic protection of the Miranda right, once such a defendant has invoked 
his right to have counsel present, interrogation must stop.  And under Minnick’s prophylactic protection of 
the Edwards right, no subsequent interrogation may take place until counsel is present, whether or not the 
accused has consulted with his attorney.  These three layers of prophylaxis are sufficient.  Under the 
Miranda-Edwards-Minnick line of cases (which is not in doubt), a defendant who does not want to speak to 
the police without counsel present need only say as much when he is first approached and given the Miranda 
warnings.  At that point, not only must the immediate contact end, but “badgering” by later requests is 
prohibited.  If that regime suffices to protect the integrity of a suspect’s voluntary choice not to speak outside 
his lawyer’s presence before his arraignment, it is hard to see why it would not also suffice to protect the 
same choice after arraignment, when Sixth Amendment rights have attached.  And if so, the Jackson is 
simply superfluous.  Montejo v. Louisiana, 129 S. Ct. 2079, 2089 - 90 (2009) (citations omitted).  !

5.2.3.3.1 Defendant effectively invoked right to counsel (statement suppressed)  !
ü Appellant did not invoke his right to counsel when the Georgia authorities arrived in Michigan to escort 

appellant back to Georgia.  However, there is no evidence contradicting appellant’s testimony that he had 
asserted his right to counsel to a Michigan deputy sheriff and an FBI agent while he was incarcerated in 
Michigan on the Georgia murder warrant.  Since the Supreme Court imposed in Edwards v. Arizona, 451 
U.S. 477 (1981), a duty on law enforcement authorities to maintain a procedure to determine whether a 
suspect has previously invoked the right to counsel the Georgia detectives’ lack of knowledge of appellant’s 
assertion is not dispositive because knowledge of the invocation of the right to counsel to a law enforcement 
officer is imputed to all others.  In light of the lack of any evidence rebutting appellant’s testimony that he 
had told law enforcement authorities in Michigan that he wished to deal with the police only through counsel, 
we will assume that he did invoke his right to counsel.  Walton v. State, 267 Ga. 713, 716 (1997) (citations 
omitted). !

ü In Edwards, the U.S. Supreme Court laid down a bright-line prophylactic rule: custodial interrogation of an 
accused must cease upon the accused’s invocation of the right to counsel, and an accused does not waive his 
previously-invoked right to counsel by submitting to police initiated custodial interrogation, but may waive 
the right if he initiates further communication, exchanges, or conversations with the police.  The initiation 
question is the first of a two-step process for determining whether an accused has waived the right to counsel.  
Even if the accused initiated the conversation, there must then be an inquiry whether a valid waiver of the 
rights to counsel and to remain silent occurred.  In the case at bar, all three occupants of the car agreed that 
one of the detectives first displayed a willingness and desire to talk about the investigation by inquiring 
whether appellant wished to make a statement about the charges lodged against him.  In light of the 
uncontradicted testimony, we must conclude that the trial court was clearly erroneous when it ruled that 
appellant initiated the conversation.  Walton v. State, 267 Ga. 713, 717 (1997) (citations omitted). !

5.2.3.3.2 Defendant did not effectively invoke right to counsel (statement allowed)  !



Confessions 7/1/14 Page !  of !  7 13

ü When a court appoints counsel for an indigent defendant in the absence of any request on his part, there is no 
basis for a presumption that any subsequent waiver of the right to counsel will be involuntary.  There is no 
initial election to exercise the right that must be preserved through a prophylactic rule against later waivers.  
No reason exists to assume that a defendant like Montejo, who has done nothing at all to express his 
intentions with respect to his Sixth Amendment rights, would not be perfectly amenable to speaking with the 
police without having counsel present.  And no reason exists to prohibit the police from inquiring.  Montejo 
v. Louisiana, 129 S. Ct. 2079, 2086 - 87 (2009) (citations omitted). !

ü Brockman’s statement to Boren that he might want to talk to an attorney was at least an equivocal invocation 
of his right to counsel.  …  But even where a suspect makes an unequivocal request for counsel – which cuts 
off all police-initiated interrogation, including further clarification – a suspect may be interrogated further if 
he (a) initiates further discussions with the police and (b) knowingly and intelligently waives his Miranda 
rights.  This is what happened here.  Brockman v. State, 263 Ga. 637, 639 (1993) (citations omitted).   !

ü As to the videotaped confession, Brockman was advised of his Miranda rights at the outset, and he waived 
them on tape.  A review of the tape reveals that near the end of the interview, Brockman referred to his 
original intention not to talk to the police until he first consulted an attorney (explaining why he was shouting 
at his accomplices at the scene of the arrest, ordering them not to talk).  Brockman’s reference to his previous 
state of mind was not a request for counsel, equivocal or otherwise.  Brockman v. State, 263 Ga. 637, 639 
(1993) (citation omitted). !

5.2.4 Waiver of rights !
5.2.4.1 Test for valid waiver (knowing, intelligent and voluntary) !
ü The record reveals that Inman, who was 58 years old at the time of his custodial interview at the Whitfield 

County jail, was advised of his Miranda rights verbally and in writing.  Inman testified that he knew his 
rights “from TV,” and knew that he had the right to remain silent, that his statements could be used against 
him, and that he had a right to an attorney.  He testified that he was not threatened and that the detectives mad 
him no promises in exchange for his statements.  The detectives testified that Inman did not appear to be 
under the influence of any intoxicants, that he understood his rights, and that he voluntarily signed a waiver-
of-rights form initialing each right after they were read to him.  The interview lasted about 40 minutes, and 
Inman was not threatened or deprived of food, water, or restroom facilities…. The record shows that Inman 
had completed the eleventh grade, that he had worked as a babysitter, and that he could answer complex 
questions and recall the details of past events.  There was no test evidence introduced which demonstrated 
that Inman had a below-average IQ or was mentally or cognitively impaired such that he was incapable of 
understanding his rights…. Based on the testimony given in Inman and the detectives who questioned him, 
the trial court found that Inman’s custodial statements were freely and voluntarily made, especially given 
Inman’s own testimony that he understood his rights and willingly waived them.  This Court will not interfere 
with findings of the trier of fact where, as here, there is evidence to support the factual findings.  The trial 
court’s findings are also supported by the initialed and signed waiver of rights form.  There is no evidence 
that the detectives offered Inman hope of benefit.  Rather, it appears Inman sought treatment in lieu of 
imprisonment, and that the detectives told him they could make no promises.  Based on the totality of the 
circumstances, we cannot say the trial court erred in holding that Inman’s custodial statements were 
voluntary under O.C.G.A. §24-3-50.  Consequently, we find no error.  Inman v. State, 295 Ga. App. 461, 462 
- 63 (2009) (citations omitted). !

ü The trial court did not err in admitting statements made by Jackson after his arrest.  Evidence presented at the 
hearing on the admissibility of the statements supports the trial court’s findings that the officer stopped the 
car for traffic violations, that the officer discovered that Jackson had no license and that the car was stolen, 
that the officer arrested Jackson and twice informed him of his rights under Miranda v. Arizona, 384 U.S. 436 
(1966), and that Jackson signed a form waiving those rights.  Because the trial court’s factual findings are not 
clearly erroneous, and the evidence supports the conclusion that the statements were made knowingly and 
voluntarily, we find no error.  Jackson v. State, 284 Ga. 826, 828 - 29 (2009).  !
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ü Johnson made a statement that if the police would let him walk away, he would identify a major drug dealer.  
…  There is no evidence in the record that Johnson was in any way coerced or threatened by the police or that 
he did not understand his Miranda rights.  The evidence presented to the trial court thus authorized a finding 
that this statement was freely and voluntarily given.  Accordingly, the trial court did not err in admitting the 
statement.  Johnson v. State, 267 Ga. App. 549, 553 (2004) (footnotes omitted). !

5.2.4.2 Effect of voluntary intoxication !
ü At the hearing held pursuant to Jackson v. Denno, 378 U.S. 368 (1964), the GBI agent who conducted the 

interview with appellant testified appellant drove himself to the police station after being told by his brother 
that the law enforcement personnel investigating the death of Mrs. Jackson wanted to speak with him.  
Appellant was advised of his rights under Miranda v. Arizona, 384 U.S. 436 (1966), and executed a written 
waiver of rights prior to the commencement of the hour-long interview.  The agent testified appellant was not 
threatened and no promises or hope of benefit were extended to him.  The agent testified he was familiar with 
persons under the influence of alcohol or cocaine and that appellant did not exhibit signs of intoxication…. In 
making its ruling, the trial court noted there was no evidence appellant was under the influence of cocaine at 
the time he made the incriminating statement.  Since the evidence presented at the hearing supported the trial 
court’s denial of the motion to suppress, we find no error in the trial court’s decision.  Bell v. State, 284 Ga. 
790, 793 (2009). !

ü The level of alcohol consumption is a factor to be considered in examining the circumstances in which a 
statement is given.   There was testimony that Ms. Carey was coherent and responsive during both 2

interviews.  The record here would authorize the trial court’s finding that the appellant knew her rights and 
voluntarily relinquished them; such findings by the trial court will be upheld by the appellate court unless 
clearly erroneous.  Carey v. State, 257 Ga. 134, 136 (1987). !

5.2.4.3 Written waiver not required !
ü The mere fact that there was no written waiver of Miranda rights or other written record of such waiver did 

not render his statement inadmissible.  Thomas v. State, 268 Ga. 135, 138 (1997) (citations omitted). !
ü The absence of a written waiver for is not conclusive on the question of whether Miranda warnings have 

been properly administered.  There is no constitutional requirement that waiver of constitutional rights be in 
writing.  In the absence of a writing, the trial court is still authorized to find, from a totality of the evidence, 
that the state has carried its burden of showing waiver of a constitutional right.  Under the facts and 
circumstances present here, we find that the determination in favor of admissibility is not clearly erroneous.  
Spain v. State, 243 Ga. 15, 16 (1979) (citation omitted). !

ü The appellant was given his Miranda warnings, but he refused to sign the waiver-of-rights for because his 
attorney had instructed him not to sign anything.  However, the appellant stated to the police officer that he 
would cooperate with them and tell them anything they wanted to know.  Following the Jackson-Denno 
hearing outside the jury’s presence, the trial court ruled that the appellant had made a knowing and voluntary 
waiver of his right to have his attorney present prior to making this statement.  Accordingly, the trial court 
ruled that the statement was admissible in evidence.  Spain v. State, 243 Ga. 15, 15-16 (1979). !

ü The absence of a written waiver form is not conclusive of defendant’s contention that he was not informed of 
his rights.  There is no requirement that a constitutional waiver be in writing.  The trial court, in considering 
all the evidence, was not clearly erroneous in finding that Miranda warnings were properly administered.  
Stovall v. State, 236 Ga. 840, 841 (1976) (citations omitted). !

5.2.4.4 Juveniles !
 Ms. Carey’s blood alcohol level was 0.33.2
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ü The following nine factors are considered in determining whether a juvenile knowingly and intelligently 
waived his constitutional rights in making an incriminating statement while in police custody.  (1) The age of 
the accused.  D.A.B. was 16 years old at the time he was questioned, and our courts have approved 
statements obtained from younger juveniles.  (2) The education of the accused.  The record shows that 
D.A.B. was a high school student entering the eleventh grade.  (3) The knowledge of the accused as to the 
substance of the charge and nature of his rights to consult an attorney.  D.A.B. did not testify at the hearing 
on the motion to suppress, but the record indicates that, prior to giving the statement, D.A.B. was informed of 
the nature of the charges and his constitutional rights under Miranda and signed a form waiving his rights.  
(4) Whether the accused was held incommunicado or allowed to consult with relatives or an attorney.  The 
record shows D.A.B. was in custody for about one hour and forty-five minutes prior to being questioned and 
that no relative or attorney was present during the questioning, although D.A.B.’s mother arrived about a 
half-hour after the questioning.  Other evidence showed that D.A.B. had the means and opportunity to make 
contact by telephone while he was in custody, and there was no evidence that he was prevented form doing 
so.  (5) Whether the accused was interrogated before or after formal charges had been filed.  It is not clear 
from the record when formal charges were filed, but D.A.B. was under arrest when he was questioned.  (6) 
The methods used in interrogation.  The record shows that a juvenile court officer was present during the 
questioning, that D.A.B. agreed to answer the questions, and that no threats, coercion, or offers of benefit or 
reward were used to induce answers.  (7) The length of the interrogation.  The record shows there was a brief 
interrogation lasting approximately 15 to 20 minutes.  (8) Whether the accused refused to voluntarily give 
statements on prior occasions.  There is no indication in the record that D.A.B. refused to give a statement on 
any prior occasion.  (9) Whether the accused repudiated an extrajudicial statement at any later date.  Nothing 
in the record shows that D.A.B. repudiated any of the statements he made.  A review in light of these factors 
supports the juvenile court’s conclusion that D.A.B. knowingly and intelligently waived his constitutional 
rights and voluntarily made the statements at issue.  In re: B.Y., 257 Ga. App. 253, 256-57 (2002) (citations 
omitted). !

ü When considering voluntary waiver of Miranda rights by a juvenile the court is to consider: (1) the age of the 
accused; (2) education of the accused; (3) knowledge of the accused as to both the substance of the charge 
and the nature of his rights to consult with an attorney and remain silent; (4) whether the accused is held 
incommunicado or allowed to consult with relatives, friends or an attorney; (5) whether the accused was 
interrogated before or after formal charges had been filed; (6) methods used in interrogations; (7) length of 
interrogations; (8) whether vel non the accused refused to voluntarily give statements on prior occasions; and 
(9) whether the accused has repudiated an extra judicial statement at a later date.  Chapman v. State, 273 Ga. 
App. 865, 869-70 (2001). !

ü Chapman was fifteen years old and entering the ninth grade.  He knew he was being charged with murder and 
that he had the right to a lawyer.  He was allowed to speak with his aunts, one of whom, Reid, was appointed 
his guardian.  There was no evidence that the interrogations were abusive or overly long.  Chapman never 
refused to give a statement, and although his statements were inconsistent, he has not repudiated them.  That 
Reid told Chapman to tell the truth does not constitute a failure to act on his behalf.  Thus, the court did not 
err in finding that, considering the totality of the circumstances, Chapman knowingly and voluntarily waived 
his rights.  Chapman v. State, 273 Ga. App. 865, 870 (2001). !

5.3 Coercion !
§ To make a confession admissible, it must have been made voluntarily, without being induced by another by 

the slightest hope of benefit or remotest fear of injury.  O.C.G.A. §24-3-50. !
ü The Fifth Amendment guarantees that no person shall be compelled to give evidence against himself, and so 

is violated whenever a truly coerced confession is introduced at trial, whether by way of impeachment or 
otherwise.  Kansas v. Ventris, 129 S. Ct. 1841, 1845 (2009) (citation omitted). !

ü It is now inescapably clear that the Fourteenth Amendment forbids the use of involuntary confessions not 
only because of the probable unreliability of confessions that are obtained in a manner deemed coercive, but 
also because of the strongly felt attitude of our society that important human values are sacrificed where an 
agency of the government, in the course of securing a conviction, wrings a confession out of an accused 
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against his will and because of the deep-rooted feeling that the police must obey the law while enforcing the 
law; that in the end life and liberty can be as much endangered from illegal methods used to convict those 
thought to be criminals as from the actual criminals themselves.  Jackson v. Denno, 278 U.S. 368, 385-86 
(1964) (citations omitted). !

5.3.1 Test for admissibility !
ü Under the provisions of O.C.G.A. §24-3-50, “to make a confession admissible, it must have been made 

voluntarily, without being induced by another by the slightest hope of benefit or remotest fear of injury.”  The 
explicit nine-factor analysis set forth in Reinhardt v. State, 263 Ga. 113, 115 (1993), applies only to the 
confessions of juveniles and not to those of adults.  Because Inman was over 18 at the time of his statements, 
they are admissible if, considering the totality of the circumstances; they were made voluntarily, without 
being induced by hope of benefit or coerced by threats.  Inman v. State, 295 Ga. App. 461, 462 (2009). !

5.3.2 Hope of benefit !
ü At a Jackson v. Denno hearing, Jackson testified that when the police entered the residence, they initially 

detained everyone in the residence including two women related to Jackson.  Jackson testified that police 
initially told him that the women were being charged with crimes connected with the drugs, and that he told 
police he would “tell them anything” if police did not arrest the two women.  Jackson further testified that 
police told him that if he confessed, the women would not be charged. … The phrase “hope of benefit” 
generally means the reward of a lighter sentence.  Thus, confessions made under a promise of collateral 
benefit are not for that reason excludable.  Here, there was no alleged promise to treat Jackson favorably, and 
any alleged promise of a benefit to Jackson’s relatives was purely collateral to Jackson.  Therefore, the 
enumeration is without merit.  Jackson v. State, 280 Ga. App. 716, 720 - 721 (2006) (footnotes omitted). !

5.3.3 Fear of injury !
ü We have reviewed the record to the Jackson v. Denno hearing conducted in this case in relation to Atwater’s 

contentions and find no evidence of torture, duress, or coercion.  The interviewing officer testified that he 
advised Atwater of his rights under Miranda v. Arizona, 384 U.S. 436 (1966); that Atwater indicated that he 
understood those rights; that Atwater was not subjected to anything which induced him to give up his rights; 
and that Atwater voluntarily executed a form waiving his Miranda rights.  Further, the record shows that the 
interviewing officer’s explanation of the difference between consecutive and concurrent sentences was not 
offered as incentive to make the contested statement; the officer’s explanation was given during the 
videotaped interview which was conducted after Atwater had made his initial confession of the two 
robberies.  Also, while the record shows that Atwater seemed tired, he did not ask for the questioning to stop, 
although the officer advised him that he could do so; the questioning lasted for 15 or 20 minutes, during 
which time the officer testified that Atwater did not appear to be under the influence of drugs an appeared to 
comprehend to questions asked.  Further, the record indicates that any drug use would have occurred after the 
first 7:00 a.m. robbery, some four hours prior to the interview.  If Atwater had been exhibiting symptoms of 
drug withdrawal, that fact does not render his statements involuntary.  Atwater v. State, 233 Ga. App. 339, 
342 - 43 (1998) (citation omitted). !

ü During the in-custody interrogation of defendant, at least two officers and defendant were seated around a 
table when defendant became agitated, stood up, and acted in a threatening manner towards the officers.  An 
officer pushed the table against the defendant in order to restrain him and instructed defendant to sit down.  
…  The essential question is whether the officers’ conduct amounted to a threat or coercion such as would 
preclude a conclusion that defendant’s statement was given voluntarily.  In this instance, there was ample 
evidence that the officers acted appropriately to curb defendant’s outburst and did not cause him undue 
concern for his physical safety.  Since the factual findings of the trial court, which implicitly included this 
view of the circumstances, in determining the voluntariness issue are not clearly erroneous, those findings 
must be accepted by this Court.  State v. Willis, 218 Ga. App. 402, 402-03 (1995) (citation omitted). !

5.4 Fruit of the Poisonous Tree 
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!
5.4.1 Illegal arrest results in custodial confession !
ü An arrest unsupported by probable cause and made solely for the purpose of investigating a crime in the hope 

that something will turn up as a result of the ensuing investigation, intrudes so severely on the interest 
protected by the Fourth Amendment that exclusion of the statement is mandated.  If there is a causal 
connection between an illegal arrest and a custodial statement of confession, then the exclusionary rule must 
be applied to ensure compliance with the Fourth Amendment.  This is so even if the subsequent confession is 
voluntary.  Guillory v. State, 236 Ga. App. 230, 233 - 34 (1999) (citations and footnotes omitted). !

ü To determine whether the confession is a product of the illegal arrest, the trial court must determine whether 
the statements sought to be excluded were obtained by exploitation of the illegality of defendant’s arrest.  In 
addition to whether the detainee has been warned of his rights, the factors which should be considered in 
determining whether a confession has been purged of the taint of an illegal arrest include the temporal 
proximity of the arrest and the confession, the presence of intervening circumstances, and, particularly, the 
purpose and flagrancy of the official misconduct.  Guillory’s confession occurred within one and one-half 
hours of his arrest and there were no intervening circumstances alleviating the taint of the improper arrest.  In 
fact, according to Watson, Guillory’s statements made in his room during the arrest led to further questioning 
at the Sheriff’s department which resulted in the confession drafted by Watson and signed by Guillory.  
Guillory v. State, 236 Ga. App. 230, 234 - 35 (1999) (citations and footnotes omitted). !

5.4.2 Coercion results in custodial confession  !
5.4.3 Miranda violation, without proving actual coercion, results in custodial confession !
ü A violation of Miranda does not warrant the suppression of the fruit of otherwise voluntary statements.  State 

v. Folsom, 285 Ga. 11, 14 (2009) (citations omitted). !
6. Confession, Procedure for determining admissibility (Jackson v. Denno hearing) !
ü It is now axiomatic that a defendant in a criminal case is deprived of due process of law if his conviction is 

founded, in whole or in part, upon an involuntary confession, without regard for the truth or falsity of the 
confession and even though there is ample evidence aside from the confession to support the conviction.  
Equally clear is the defendant’s constitutional right at some stage in the proceedings to object to the use of 
the confession and to have a fair hearing and a reliable determination on the issue of voluntariness, a 
determination uninfluenced by the truth or falsity of the confession.  Jackson v. Denno, 278 U.S. 368, 376-77 
(1964) (citations omitted). !

ü A defendant objecting to the admission of a confession is entitled to a fair hearing in which both the 
underlying factual issues and the voluntariness of his confession are actually and reliably determined.  
Jackson v. Denno, 278 U.S. 368, 380 (1964). !

ü The overall determination of the voluntariness of a confession has become an exceedingly sensitive task, one 
that requires facing the issue squarely, in illuminating isolation and unbeclouded by other issues and the 
effect of extraneous prejudicial evidence.  Where pure factual considerations are an important ingredient, 
which is true in the usual case, appellate review in this Court is, as a practical matter, an inadequate substitute 
for a full and reliable determination of the voluntariness issue in he trial court and the trial court’s 
determination, pro tanto, takes on an increasing finality.  The procedures used in the trial court to arrive at its 
conclusions on the coercion issue progressively take on added significance as the actual measure of the 
protection afforded a defendant under the Due Process Clause of the Fourteenth Amendment against the use 
of involuntary confessions.  These procedures must, therefore, be fully adequate to insure a reliable and clear-
cut determination of the voluntariness of the confession, including the resolution of disputed facts upon 
which the voluntariness issue may depend.  Jackson v. Denno, 278 U.S. 368, 390-91 (1964) (citations 
omitted). !
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ü Jackson is entitled to a reliable resolution of these evidentiary conflicts.  At very least, this would require a 
full evidentiary hearing to determine the factual context in which Jackson’s confession was given.  Jackson v. 
Denno, 278 U.S. 368, 392 (1964) (citations omitted). !

6.1. Standing !
ü A criminal defendant lacks standing to assert another’s privilege against self-incrimination.  Indeed, the 

privilege against self-incrimination is that of the person under examination as a witness and is intended for 
his protection only.  Wilson v. State, 286 Ga. 141, 142 (2009) (citations omitted). !

6.2. Evidence, relevant and admissible evidence at the hearing !
ü The reliability of a confession has nothing to do with its voluntariness – proof that a defendant committed the 

act with which he is charged and to which he has confessed is not to be considered when deciding whether a 
defendant’s will has been overborne.  Jackson v. Denno, 278 U.S. 368, 384-85 (1964). !

6.3. Standard for determining admissibility of confession at trial !
ü Under the New York rule, the trial judge must make a preliminary determination regarding a confession 

offered by the prosecution and exclude it if in no circumstances could the confession be deemed voluntary.  
But if the evidence presents a fair question as to its voluntariness, as where certain facts bearing on the issue 
are in dispute or where reasonable men could differ over the inferences to be drawn from undisputed facts, 
the judge must receive the confession and leave to the jury, under proper instructions, the ultimate 
determination of its voluntary character and also its truthfulness.  If an issue of coercion is presented, the 
judge may not resolve conflicting evidence or arrive at his independent appraisal of the voluntariness of the 
confession, on way or the other.  These matters he must leave to the jury.  In our view, the New York 
procedure employed in this case did not afford a reliable determination on the issue of voluntariness of the 
confession offered in evidence at the trial, did not adequately protect Jackson’s right to be free of a 
conviction based upon a coerced confession and therefore cannot withstand constitutional attack under the 
Due Process Clause of the Fourteenth Amendment.  Jackson v. Denno, 278 U.S. 368, 377-78 (1964) 
(citations omitted). !

ü The contention that a confession must be taped or written to be admitted into evidence is not supported by 
legal authority and is without merit.  The trial court held a Jackson-Denno hearing and determined that the 
oral confession was preceded by appropriate Miranda Warnings and was voluntary.  The trial court’s finding 
that Jower’s confession was voluntary and admissible was not clearly erroneous, and the trial court did not 
err in admitting Jower’s confession into evidence.  Jowers v. State, 245 Ga. App. 773, 775-76 (2000) 
(citations omitted). !

ü The fact that a confession may be voluntary for purposes of the Fifth Amendment is merely a threshold 
requirement of the Fourth Amendment analysis.  In other words, assurance that a person’s Fifth Amendment 
right against compelled self-incrimination was not violated does not necessarily overcome a failure to protect 
the person’s right under the Fourth Amendment against unreasonable search and seizure.  … We hold that 
even if Guillory’s confession was voluntary, it materialized form an illegal arrest and must be excluded.  
Guillory v. State, 236 Ga. App. 230, 232 – 33 (1999) (footnote omitted). !

6.4. Appellate review of admissibility determination !
6.4.1. Standard of review !
ü The trial court found that Parks “knowingly, intelligently, and voluntarily waived his constitutional rights 

after being advised thereof as required by Miranda v. Arizona, 384 U.S. 436 (1966),” and that considering the 
totality of the circumstances his “written statement and his oral admissions were made voluntarily, without 
being induced by hope of benefit or fear of injury.”  These findings are not clearly erroneous and we 
therefore accept them.  Parks v. State, 254 Ga. 403, 406 (1985) (citing Rose v. State, 249 Ga. 628 (1982)). !
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6.4.2. Harmless error analysis !
ü Appellant was admitted to the hospital with a self-inflicted gunshot wound to his right temporal region.  He 

was stable, awake and alert, and at his request, was given small doses of Demerol and Phenergan, which 
doctors said could cause drowsiness, but had no effect on his ability to reason.  Shortly thereafter, a detective 
questioned appellant about the incident in the presence of a nurse.  Although appellant did not refuse to 
answer any questions, the detective had to repeat questions and once had to ask appellant to wake up and 
talk.  Appellant told the officer that he shot himself and his girlfriend, but it was a “long story.”  …  The 
statement was made at a time when appellant should have been given the Miranda warning.  We find that the 
enumeration provides no basis for reversal because the error is harmless beyond a reasonable doubt as the 
testimony of other witnesses to the incident describing the murder in detail makes appellant’s statement 
cumulative of other admissible evidence.  Furthermore, the admission by appellant that he shot his girlfriend 
was conceded at trial and served as the basis of his defense.  Cox v. State, 274 Ga. 204, 205-06 (2001) 
(citation omitted). !

7. Procedure for admitting confession into evidence !
ü It is not error to allow the jury to have a written copy of a tape recorded statement when a proper foundation 

has been made.  We find no error in this case.  The transcripts were provided to the defense prior to trial.  
During the playing of the tapes no objection was made to the content of the words in the transcript, and the 
jury was instructed that only the tapes were evidence.  Carey v. State, 257 Ga. 134, 137 (1987) (citation 
omitted). !

8. Psychiatric evaluation !
ü A criminal defendant, who neither initiates a psychiatric evaluation nor attempts to introduce any psychiatric 

evidence, may not be compelled to respond to a psychiatrist if his statements can be used against him at a 
capital proceeding. Estelle v. Smith, 451 U.S. 454 (1980). !

ü Custodial interrogation by a court-appointed psychiatrist must be treated the same as custodial interrogation 
by a police officer or prosecuting attorney for the purpose of determining the applicability of Miranda.  
Therefore, a custodial interrogation performed by a court-appointed psychiatrist used to establish an element 
of proof necessary to support the imposition of capital punishment must be preceded by a warning sufficient 
to advise a capital defendant of his fifth amendment privilege where the defendant has neither requested the 
examination nor introduced psychiatric evidence on the issue of future dangerousness. Battie v. Estelle, 655 
F. 2d 692, 698 (5th Cir. 1981). !

ü At the time of Dr. Patterson's testing of petitioner he was confined at the Tarrant County Jail and so was in 
custody for the purpose of determining the applicability of Miranda.  Dr. Patterson's testing constituted an 
interrogation of petitioner as that term has been defined under Miranda.  Dr. Patterson had been appointed by 
the state trial court to conduct the examination and therefore the custodial interrogation was conducted by an 
agent of the state.  Finally, Dr. Patterson did not advise petitioner of his Fifth Amendment privilege, and the 
defense neither requested an examination on future dangerousness nor introduced psychiatric or 
psychological testimony on that issue.  Petitioner's death sentence must be vacated. Battie v. Estelle, 655 F. 
2d 692, 699 (5th Cir. 1981). !

ü The introduction by the defense of psychiatric testimony constituted a waiver of the defendant's Fifth 
Amendment privilege in the same manner, as would the defendant's election to testify at trial.  Any burden 
imposed on the defense by this result is justified by the state's overwhelming difficulty in responding to the 
defense psychiatric testimony without its own psychiatric examination of the accused and by the need to 
prevent fraudulent mental defenses. Ingram v. State, 253 Ga. 622, 636 (1984) (citations omitted).


