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OUTLINE 
 

1. Confidential Communications Privilege 
 

§ Secrets of state are confidential communications and are excluded on grounds of public policy.  O.C.G.A. 
§24-9-21. 

 
§ No official persons shall be called on to disclose any state matters of which the policy of the state and the 

interest of the community require concealment.  O.C.G.A. §24-9-27 (d).   
 
ü What is usually referred to as the informer’s privilege is in reality the Government’s privilege to withhold 

from disclosure the identity of persons who furnish information of violations of law to officers charged with 
enforcement of the law.  Roviaro v. United States, 353 U.S. 53, 59 (1957) (citations omitted). 

 
ü Public policy in Georgia favors nondisclosure of an informant’s identity.  Indeed, O.C.G.A. §24-9-21(4) and 

O.C.G.A. §24-9-27(d) prohibit disclosure of the identity of a confidential informant who was not an 
eyewitness to the offense being prosecuted, although the informant may have seen the defendant in 
possession of the contraband at an earlier time, but did not participate in the offense.  Turner v. State, 247 Ga. 
App. 775, 777 (2001) (footnotes omitted). 

 
ü As a general rule, the public policy of this state supports the nondisclosure of the identity of an informant on 

whose information a search is based.  Whether, as an exception to this general rule, disclosure should be 
required, is a matter that rests within the sound discretion of the trial judge based on the evidence.  Here the 
trial judge heard no evidence as he was required to do.  The mere refusal of the state to disclose the identity of 
an informer standing alone does not authorize a trial judge to exercise his discretion as to whether disclosure 
should be required.  State v. Keith, 139 Ga. App. 399 (1976) (citations omitted). 

 
2. Purpose of Privilege 
 
ü The purpose of the privilege is the furtherance and protection of the public interest in effective law 

enforcement.  The privilege recognizes the obligation of citizens to communicate their knowledge of the 
commission of crimes to law enforcement officials and, by preserving their anonymity, encourages them to 
perform that obligation.  Roviaro v. United States, 353 U.S. 53, 59 (1957). 

 
ü The public policy underlying this privilege is to protect and encourage the flow of information to law 

enforcement officials.  Thornton v. State, 238 Ga. 160, 163 (1977). 
 
ü Public policy favors nondisclosure in Georgia in the interest of the free flow of information about criminal 

activity.  Keith v. State, 238 Ga. 157, 158 (1977) (citations omitted). 
 
3. Limits on the Privilege 

 
ü The scope of the privilege is limited by its underlying purpose.  Thus, where the disclosure of the contents of 

a communication will not tend to reveal the identity of an informer, the contents are not privileged.  Likewise, 
once the identity of the informer has been disclosed to those who would have cause to resent the 
communication, the privilege is no longer applicable.  Roviaro v. United States, 353 U.S. 53, 60 (1957). 
 

ü The government’s privilege to withhold from disclosure the identity of a confidential informant is limited by 
the underlying purpose of the privilege itself and the fundamental requirements of fairness.  Moore v. State, 
187 Ga. App. 387, 388-89 (1988). 

 
3.1 Disclosure of the Contents of the Communication Required 
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3.1.1 When Disclosure of the Contents of the Communication will not Reveal the Identity of the 

Informer 
 
3.2 Disclosure of the Informer’s Identity Required 
 
3.2.1 When the Informer’s Identity has been Previously Disclosed 
 
3.2.2 When Disclosure Required by “Fundamental Fairness”  

 
ü A further limitation on the applicability of the privilege arises from the fundamental requirements of fairness.  

Where the disclosure of an informer’s identity, or of the contents of his communication, is relevant and 
helpful to the defense of an accused, or is essential to a fair determination of a cause, the privilege must give 
way.  In these situations the trial court may require disclosure and, if the Government withholds the 
information, dismiss the action.  Roviaro v. United States, 353 U.S. 53, 60-61 (1957). 
 

ü The state is privileged to keep the identity of an informant confidential; subject, however, to where the 
disclosure on an informer’s identity, or of the contents of his communication, is relevant and helpful to the 
defense of an accused, or is essential to a fair determination of a cause.  Browner v. State, 265 Ga. App. 788, 
791 (2004) (citations omitted). 

 
ü Where the disclosure of an informer’s identity, or the contents of his communication, is relevant and helpful 

to the defense of an accused, or is essential to a fair determination of a cause, the privilege must give way.  
Moore v. State, 187 Ga. App. 387, 389 (1988) (citation omitted). 

ü  
 
3.2.3 Disclosure is Relevant and Helpful to the Defense 
 
ü Brady v. Maryland, 373 U.S. 83 (1962), held that the suppression by the prosecution of evidence favorable to 

an accused upon request violates due process where the evidence is material either to guilt or to punishment.  
Brady, therefore, requires disclosure of evidence favorable to a defendant if the evidence is material to guilt 
or punishment.  The evidence is material if it is of sufficient significance to result in the denial of the 
defendant’s right to a fair trial if it is not disclosed.  Considered from this perspective, an absolute privilege 
against disclosure in every case involving an informer is impermissible where a Brady motion is made.  
Thornton v. State, 238 Ga. 160, 163 (1977) (citations omitted). 

 
ü The appellant need not conclusively establish what the informer’s testimony will be before he can rely on the 

rule of Rovario v. U.S., 353 U.S. 53 (1957).  In fact, the balancing test of Rovario includes consideration of 
the possible significance of the informer’s testimony.  The fact that an informant’s possible testimony was 
highly relevant and might have been helpful to the defense can be established by the circumstances of the 
case.  Moore v. State, 187 Ga. App. 387, 390 (1988) (citations omitted). 

 
ü Disclosure could be material to the defense where the informant is a witness or a participant, or entrapped a 

defendant into committing a crime he would not otherwise have committed.  Roden v. State, 181 Ga. App. 
287, 290 (1986) (citation omitted). 

 
3.2.4 Disclosure is Essential to a Fair Determination of the Case 

 
3.3 Balancing Test 

 
ü No fixed rule with respect to disclosure is justifiable.  The problem is one that calls for balancing the public 

interest in protecting the flow of information against the individual’s right to prepare his defense.  Whether a 
proper balance renders nondisclosure erroneous must depend on the particular circumstances of each case, 
taking into consideration the crime charged, the possible defenses, the possible significance of the informer’s 
testimony, and other relevant factors.  Roviaro v. United States, 353 U.S. 53, 62 (1957). 
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ü The court must balance the public interest in protecting the flow of information against the individual’s right 

to prepare his defense.  The resolution of each case, accordingly, depends on the particular circumstances 
involved, taking into consideration the crime charged, the possible defenses, the possible significance of the 
informer’s testimony, and other relevant factors.  Moore v. State, 187 Ga. App. 387, 389 (1988) (citations 
omitted). 

 
ü In determining whether to compel the state to reveal the CI’s identity, the trial court first should hear evidence 

to determine: (a) that the confidential informant is an alleged informer-witness or informer participant whose 
testimony appears to be material to the defense on the issue of guilt or punishment; (b) that the testimony for 
the prosecution and the defense is or will be in conflict; and (c) that the CI was the only available witness 
who could amplify or contradict the testimony of these witnesses.  Rapier v. State, 245 Ga. App. 211, 214 
(2000). 

 
ü First, the appellant testified in his own defense and the informer’s testimony reasonably can be expected to 

directly support or refute his testimony.  Thus, the expected informant’s testimony would not merely be 
impeaching in nature.  Secondly, the tipster in this case is not a “mere tipster,” but under the circumstances 
more closely akin to an informer-witness.  Thirdly, applying the balancing test of Rovario v. U.S., 353 U.S. 
53, Thornton v. State, 238 Ga. 160, and Statiras v. State, 170 Ga. App. 739, we find that disclosure is 
mandated under the currently existing circumstances, especially as there exists no reasonable substitute 
testimony for that of the informer.  Moore v. State, 187 Ga. App. 387, 392 (1988) (citations omitted). 

 
3.3.1 Alternatives to the Informant’s Testimony 
 
3.3.2 Crime Charged 
 
3.3.3 Defenses 

 
ü The circumstances of this case demonstrate that John Doe’s possible testimony was highly relevant and might 

have been helpful to the defense.  …  Doe had helped to set up the criminal occurrence and had played a 
prominent part in it.  His testimony might have disclosed an entrapment.  He might have thrown doubt upon 
petitioner’s identity or on the identity of the package.  He was the only witness who might have testified to 
petitioner’s lack of knowledge of the contents of the package that he transported from the tree to John Doe’s 
car.  The desirability of calling John Doe as a witness, or at least interviewing him in preparation for trial, was 
a matter for the accused rather than the Government to decide.  Roviaro v. United States, 353 U.S. 53, 63-64 
(1957). 

 
3.3.3.1 Entrapment 

 
ü Where a defendant charges that a confidential informant has entrapped him outside the presence of any other 

witnesses, Rovario v. U.S., 353 U.S. 53 (1957), would ordinarily require disclosure of the informant’s 
identity, since the defense of entrapment would rest upon allegations which only the informant could confirm 
or deny.  State v. Royal, 247 Ga. 309, 312 (1981). 

 
ü In this case, the defendant necessarily knew what the informant had said or done, if anything.  We see no 

reason not to hold that it was defendant’s responsibility to acquaint the court with the nature of his 
entrapment defense prior to the court’s ruling in favor of non-disclosure.  …  A defendant may not wait until 
the case is over to make a proper motion for disclosure in the absence of some justification for the delay.  In 
this case there was none.  The trial court did not err in refusing to require the State to disclose the identity of 
the confidential informant.  State v. Royal, 247 Ga. 309, 313-14 (1981) (citations omitted). 

 
 
3.3.4 Impeachment (Conflicts or Potential Conflicts in Testimony) 
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ü Finally, the Government’s use against petitioner of his conversation with John Doe while riding in Doe’s car 

particularly emphasizes the unfairness of the non-disclosure in this case.  The only person, other than 
petitioner himself, who could controvert, explain or amplify Bryson’s report of this important conversation 
was John Doe.  Contradiction or amplification might have borne upon petitioner’s knowledge of the contents 
of the package or might have tended to show an entrapment.  Roviaro v. United States, 353 U.S. 53, 64 
(1957). 

 
ü This is a case where the Government’s informer was the sole participant, other than the accused, in the 

transaction charged.  The informer was the only witness in a position to amplify or contradict the testimony of 
government witnesses.  Moreover, a government witness testified that Doe denied knowing petitioner or ever 
having seen him before.  We conclude that, under these circumstances, the trial court committed prejudicial 
error in permitting the Government to withhold the identity of its undercover employee in the face of repeated 
demands by the accused for his disclosure.  Roviaro v. United States, 353 U.S. 53, 64-65 (1957). 

 
ü It is questionable whether the state was even required to reveal the name of this informant.  Where the 

disclosure of the informant’s identity would at most serve only to furnish possible testimony impeaching the 
officer’s testimony, disclosure of the informant’s identity is not required.  Even if disclosure was required, the 
record shows that the identity of the informant, alleged by the state to be Paul J. Satterthwaite, was revealed 
to he appellant at page 24 of the motions transcript.  We are aware of no requirement that the state be 
compelled to produce an informant whose identity probably could have been withheld.  The state is not 
required to produce more witnesses than it needs to present its case.  Furthermore, the drug agent involved in 
the case testified, at a pretrial hearing, that he did not know the present address of telephone number of the 
informant or how to get in touch with him …  Under these circumstances, denial of continuance was not 
abuse of discretion.  Paras v. State, 247 Ga. 75, 77-78 (1981) (citations omitted). 
 

ü The mere possibility that the police might be impeached is not enough to demand disclosure of the informer’s 
identity.  Moore v. State, 187 Ga. App. 387, 390 (1988) (citation omitted). 

 
3.3.5 Type of Informant  
 
ü Where the informer is a witness or participant, a request for disclosure requires the trial court to balance the 

benefits of disclosure to the defendant against the resulting harm to the government.  Whether a proper 
balance renders non-disclosure erroneous must depend on the particular circumstances of each case, taking 
into consideration the crime charged, the possible defenses, the possible significance of the informer’s 
testimony, and other relevant factors.  State v. Royal, 247 Ga. 309, 312 (1981) (citing Rovario v. U.S., 353 
U.S. 53 (1957)). 

 
ü There are three types of informers – participants, witnesses and mere tipsters.  …  Although the identity of a 

mere tipster is absolutely privileged if the informer is a participant or witness the trial court must weigh the 
materiality, to the defense, of the informer’s identity against the State’s privilege of protecting the identity of 
informers.  Thornton v. State, 239 Ga. 693, 694 (1977) (citations omitted). 

 
ü The trial judge must, therefore, conduct a hearing on the merits of the Brady motion and if he finds the 

evidence material under Brady weigh it against the state’s privilege under Roviaro.  One of the factors 
important in doing this will be the type of informer involved – the informer-participant or informer-witness or 
the pure tipster.  In this case, the trial judge erred in refusing to consider appellant’s Brady motion for 
disclosure of the identity of the informer on its merits and denying the motion solely on the theory that the 
identity was absolutely privileged.  Thornton v. State, 238 Ga. 160, 165 (1977). 

 
ü Public policy in Georgia favors nondisclosure of the identity of an informant in the interest of the free flow of 

information about criminal activity.  The identity of a mere tipster is privileged, but where the informer is a 
witness or participant, or has entrapped a defendant into committing a crime, disclosure could be material to 
the defense.  …  Disclosure of an informant’s identity is required where the informant was a witness or 
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participant whose testimony would be the only testimony available to amplify or contradict that of the police 
officer or the defendant.  Ezzard v. State, 230 Ga. App. 147, 147 - 48 (1998) (citations omitted). 

 
ü One of the important factors for determining whether an informant’s identity must be revealed is the type of 

informer involved.  Moore v. State, 187 Ga. App. 387, 390 (1988). 
 
3.3.5.1 Participant 
 
3.3.5.2 Witness 

 
ü Where a person merely takes an undercover police officer to a location and introduces the officer to a the 

defendant, and the officer arranges for and buys contraband from the defendant, and the person witnesses 
such sale, or alleged sale, such person is an informer and not a decoy and a disclosure of his identity to the 
defendant is not required as a matter of law under O.C.G.A. §24-9-27, but rests in the discretion of the trial 
judge, balancing the rights of the defendant and the rights of the state under all the facts and circumstances.  
Moore v. State, 187 Ga. App. 387, 391 (1988) (citations omitted). 

 
3.3.5.2.1 Disclosure Required 
 
ü According to GBI agents, one of the persons witnessing the sale was an informant who introduced agents to 

the appellant but did not otherwise participate in the transaction.  An unidentified man named “Isaac” also 
was present at the sale.  Only one GBI agent participated in the actual sale of cocaine; he testified that it was 
the appellant who sold him the drug.  However, the appellant took the stand in his own defense and testified 
that it was in fact “Isaac” who had handed the GBI agent something, and that he was merely witnessed the 
transaction when using the restroom facilities.  “Isaac” is not reasonably available as a witness.  Moreover it 
cannot be presumed that “Isaac’s” testimony would provide a satisfactory substitute for the testimony of the 
informant-witness; “Isaac” cannot reasonably be expected to appear in court and incriminate himself.  Thus, 
the informer is the only witness in a position to amplify or contradict the testimony of the appellant and the 
police officer.  It is clear from the facts of this case that the informant’s testimony was not just of value in the 
impeachment of Agent Carwell, rather it was material to the appellant on the issue of guilt or innocence.  
Accordingly, the balancing test of Rovario v. U.S., 353 U.S. 53, and Thornton v. State, 238 Ga. 160, must be 
applied.  Applying the test, we find that under the currently existing facts of this case the identity of the 
informer should have been disclosed.  Moore v. State, 187 Ga. App. 387, 391 (1988) (citation omitted). 

 
3.3.5.2.2 Disclosure Not Required 
 
ü Here, although the confidential informant was an informer-witness and/or an informer-participant, the State’s 

evidence and Respress’s evidence did not conflict, as Respress introduced no evidence.  Moreover, the 
informant’s testimony would not have been material to the defense, as the evidence indisputably showed that 
cocaine was found in Respress’s vehicle.  Therefore, the threshold requirements of the first step of the inquiry 
were not met, and there was no error in the trial court’s refusal to require the State to reveal the identity of the 
confidential informant.  Respress v. State, 267 Ga. App. 654, 655 (2004) (citations omitted). 
 

ü Since Harvey’s informant was an informer-witness, the first question is whether his testimony appears 
material to the defense.  It does not.  The state’s evidence indisputably showed that crack cocaine was found 
in the informant’s vehicle after Harvey was there.  The only testimony materially beneficial to Harvey would 
have been an admission by the informant that the cocaine was his and did not come from Harvey.  What had 
transpired beforehand and common sense exclude any realistic possibility that the informant would be 
compelled to so testify.  Disclosure of the confidential informant’s identity was not required.  As a result, an 
in-camera hearing was unnecessary.  Harvey v. State, 232 Ga. App. 21, 23 (1998) (footnote omitted). 

 
ü Here, the court considered the evidence.  It demonstrates that the confidential informant in the May 20 

incident was not Westmoreland and that the informant did not participate at all in the drug transaction.  
Although the confidential informant may have been a witness to the conversation, if he was listening, he was 
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not a witness to the transaction itself.  Roden did not seek the informant’s testimony concerning the 
transaction on May 20 but rather disclosure that the informant was Westmoreland so as to support his defense 
that Wesmoreland’s earlier set-up entrapped him.  But when it was established to the court’s satisfaction that 
the person present on May 20 was not Westmoreland, the further identity of that person was not shown by 
Roden to be needed for any purpose.  Even an introducer who witnesses a sale need not be disclosed as a 
matter of law.  The court’s balancing of the competing interest and, based thereon, denying disclosure, was 
not error.  Roden v. State, 181 Ga. App. 287, 291 (1986) (citations omitted). 

 
3.3.5.3 Tipster 
 
ü Because Deputy Whitehead’s partner testified from his personal knowledge that neither confidential 

informant was present at the time the search warrant was executed, the State has established that they were 
neither witnesses nor participants in the crimes charged and, thus, their identities did not need to be disclosed 
at the motion to suppress hearing.  Fair v. State, 284 Ga. 165, 176 (2008) (citations omitted). 

 
ü Where an informant is a mere tipster, disclosure of his identity is not required.  State v. Royal, 247 Ga. 309, 

312 (1981) (citing Thornton v. State, 238 Ga. 160 (1977)). 
 
ü The state called the FBI agent who had led the investigation of this bank robbery.  He testified that his 

investigation showed that this robbery was conducted by a male bandit acting alone and that although the 
informer was female, that was no evidence that she witnessed or participated in the robbery.  He stated that 
she identified the defendant to police based on neighborhood rumor.  Thus, the evidence showed that the 
informer was not a participant or witness but was a mere tipster.  The identity of a mere tipster is absolutely 
privileged.  Thornton v. State, 239 Ga. 693, 694 - 95 (1977) (citation omitted). 

 
ü If the state proves to the court’s satisfaction that the informer is a pure tipster, who has neither participated in 

nor witnessed the offense, any evidence he might offer would be hearsay and inadmissible.  Thus the tipster’s 
identity could not be material to the guilt or innocence of the defendant under Brady or be relevant and 
helpful to the defense under Roviaro.  The public policy of the state toward non-disclosure would not be 
overcome and the state may rely on its privilege.  If follows, therefore, that if the trial court initially 
determines that the informer was merely a pure tipster, his identity would be privileged, and no further 
inquiry would be necessary.  Thornton v. State, 238 Ga. 160, 165 (1977). 

 
ü If the trial court determines that the informant is a tipster who neither participated in nor witnessed the 

offense, no further inquiry is necessary and the confidential informant’s confidentiality should remain 
privileged.  Browner v. State, 265 Ga. App. 788, 792 (2004) (citation omitted). 

 
ü Turner was indicted for possessing with intent to distribute the cocaine found in his living room.  He was not 

charged with selling cocaine to the confidential informant.  The informant was not present during the search 
and arrest and was neither a participant in nor a witness to the specific offense with which Turner was 
charged.  His testimony would not have been material to the issue of Turner’s guilt or punishment.  Thus, the 
threshold requirements of he first step of the inquiry were not met, and the trial court did not err in refusing to 
require the state to reveal the informant’s identity.  Turner v. State, 247 Ga. App. 775, 777 (2001). 

 
ü The trial court concluded after hearing argument prior to trial that the inmate was a mere tipster and not a 

material or necessary witness.  After such a determination has been made, no further inquiry by the trial court 
is required.  The trial court did not abuse its discretion in denying Ezzard’s motion to reveal the identity of a 
confidential informant.  Ezzard v. State, 230 Ga. App. 147, 148 (1998) (citations omitted). 

 
ü When the informer is a pure tipster, who has neither participated in nor witnessed the offense, any evidence 

he might offer would be hearsay and inadmissible.  Thus the tipster’s identity could not be material to the 
guilt or innocence of the defendant under Brady v. Maryland, 373 U.S. 83, or relevant and helpful to the 
defense under Rovairo v. U.S., 353 U.S. 53.  If the trial court initially determined that the informant was 
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merely a pure tipster, his identity should be privileged, and no further inquiry would be necessary.  Moore v. 
State, 187 Ga. App. 387, 389-90 (1988). 
 

ü If the court is satisfied that the informant was merely a tipster, that he did not participate in or witness the 
alleged crime, no further inquiry is necessary and the informant’s identity remains privileged.  Roden v. State, 
181 Ga. App. 287, 291 (1986) (citation omitted). 

 
ü Both Chipman and Anderson were present when the search warrant was executed, and both testified that their 

respective informants were not present when the drugs forming the basis of these charges were found.  The 
State does not have to reveal the identity of an informant if here was a pure tipster, who neither participated in 
nor witnessed the offense.  Here, the informant’s information merely helped establish probable cause to 
search appellant’s residence.  Appellant was charged with possession of the drugs found in the search, not 
with the sale of cocaine observed by the informant a few days earlier.  Thus, the informant was a tipster and 
not a participant in the offenses charged; as such, his identity was absolutely privileged.  Freeman v. State, 
172 Ga. App. 168, 169-70 (1984) (citations omitted). 

 
4. Hearing on Motion to Suppress 

 
ü The strong public policy underlying the informer’s privilege is to protect and encourage the flow of 

information to law enforcement officials.  That privilege is not absolute.  It must be balanced against the 
accused’s constitutional right to a full and fair opportunity to defend himself against the crime charged.  
However, … the informer’s privilege presents a question of evidentiary rather than constitutional magnitude 
at a motion to suppress hearing because the issue before the court is a preliminary one of probable cause and 
not the defendant’s guilt or innocence.  Therefore, in the context of a motion to suppress, since the only issue 
is whether the information offered by the CI meets the test for probable cause, there is no need to reveal the 
informer’s identity.  The existence of and reliability of the CI could be tested through cross-examination of 
the police officers.  …  Consequently, the trial court erred in refusing to consider the information provided by 
the CI on the issue of probable cause.  State v. Burnett, 249 Ga. App. 334, 336 (2001) (citations omitted). 

 
5. Procedure 
 
ü In determining if the informant’s identity should be revealed by the state, the trial court must conduct a two-

step hearing.  Initially, the trial court should hear evidence to determine: (a) that the confidential informant is 
an alleged informer-witness or informer-participant whose testimony appears to be material to the defense on 
the issue of guilt or punishment; (b) that the testimony for the prosecution and the defense is or will be in 
conflict; and (c) that the confidential was the only available witness who could amplify or contradict the 
testimony of these witnesses.  The defendant must establish that relevance and materiality of the testimony 
and the necessity of disclosing the identity of the informant.  Once this threshold has been met, the trial court 
must conduct an in camera hearing of the informant’s testimony and balance the public interest in protecting 
the flow of information against the defendant’s right to prepare his defense.  Respress v. State, 267 Ga. App. 
654, 655 (2004) (quoting Ivory v. State, 234 Ga. App. 858, 860 (1998); Browner v. State, 265 Ga. App. 788, 
791-92 (2004) (quoting Thornton v. State, 238 Ga. 160 (1977); Turner v. State, 247 Ga. App. 775, 777 (2001) 
(footnotes omitted). 

 
ü The threshold issues were met of showing that the confidential informant was an informer-witness or 

informer-participant; that there was a conflict between the testimony of the police officer and Alexander as to 
the defendant’s guilt; and that the confidential informant was the only available witness who could amplify or 
contradict their testimony.  Under such a scenario, the confidential informant’s testimony could be material to 
the defendant on the issue of his guilt or punishment.  Thus, the trial court should have required the State to 
disclose the identity of the confidential informant to the trial judge only and an in camera hearing should have 
been held to determine if, in fact, the confidential informant was an eyewitness and, if so, whether his 
testimony would be inculpatory, impeaching or exculpatory to the defendant’s guilt or punishment.  Only 
after making a determination that the testimony of the confidential informant was exculpatory to the 
defendant’s guilty or punishment, should the trial court go further and weigh the materiality of the informer’s 
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identity to the defense against the State’s privilege not to disclose his name.  Little v. State, 230 Ga. App. 
803, 809-10 (1998) (citation omitted).   
 
 

ü The trial judge must, …, conduct a hearing on the merits of the Brady motion and if he finds the evidence 
material under Brady weigh it against the state’s privilege under Roviaro.  Roden v. State, 181 Ga. App. 287, 
290 (1986) (citations omitted). 
  

5.1 Initial Hearing 
 
5.2 In-camera Proceedings 

 
ü The use of in-cameral proceedings, as a means of determining if the invocation of the informer privilege is 

proper.  The state may wish to request or the trial court may elect sua sponte to conduct such a procedure.  
This invaluable procedure can insure that both the identity of an informant can continue to be lawfully 
protected and that appellant’s fair trial rights will be adequately safeguarded, even after an appellant has met 
the threshold requirements for disclosure of Rovario v. U.S., 353 U.S. 53 and Thornton v. State, 238 Ga. 160.  
For example, it may be determined during the course of a reported in-camera inquiry that the informer will 
testify substantially the same as the police.  In such circumstances, the informer’s identity normally would not 
be required to be disclosed to the defense.  Conversely if, during the in-camera proceedings, the informant 
proves to be a material witness for he defense fundamental fairness and fair trial concerns dictate that his 
identity must be disclosed.  Moore v. State, 187 Ga. App. 387, 393 (1988). 
 

ü During the course of the trial, … The court determined it would conduct an in camera inspection of the state’s 
file, and counsel for the state informed the court that he needed to supplement the state’s file with testimonial 
evidence or have the court reporter take down the information.  Thereupon the court adjourned to chambers 
for the purpose of conducting the in camera inspection.  After this recess, the court informed the defense 
counsel that it had heard a sworn statement by counsel for the state, felt there was nothing exculpatory, and 
requested the state to reduce the statement to writing so the court might review it and make a definitive ruling 
the following day.  The court reviewed the narrative and, based on it and what the court had heard and 
observed the day before, ruled that the state would not be required to furnish the information to defense 
counsel.  We have independently reviewed the evidence which was inspected by the trial court in camera and 
find that the evidence was not exculpatory and thus the trial court did not abuse its discretion in its rulings 
regarding exculpatory evidence, inasmuch as the evidence did not relate to defendant’s guilt or innocence.  
Roden v. State, 181 Ga. App. 287, 291 - 92 (1986) (citations omitted). 

 
5.3 Require Disclosure 


