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OUTLINE !
1. Right to counsel 
  
§ In all criminal prosecutions, the accused shall enjoy the right to … to have the Assistance of Counsel for his 

defense. U.S. Con. Amend. VI  !
ü The Sixth Amendment right to counsel exists, and is needed, in order to protect the fundamental right to a fair 

trial.  Strickland v. Washington, 466 U.S. 668, 684 (1984). !
ü A fair trial is one in which evidence subject to adversarial testing is presented to an impartial tribunal for 

resolution of issues defined in advance of the proceeding.  The right to counsel plays a crucial role in the 
adversarial system embodied in the Sixth Amendment, since access to counsel’s skill and knowledge is 
necessary to accord defendants with the ample opportunity to meet the case of the prosecution to which they 
are entitled.  Strickland v. Washington, 466 U.S. 668, 685 (1984) (citations omitted). !

ü The Sixth Amendment does more than require the States to appoint counsel for indigent defendants.  The 
right to counsel prevents the States from conducting trials at which persons who face incarceration must 
defend themselves without adequate legal assistance.  Cuyler v. Sullivan, 446 U.S. 335, 344 (1980). !

1.1. Right to appointed counsel  !
ü A person accused of a federal or state crime has the right to have counsel appointed if retained counsel cannot 

be obtained.  Strickland v. Washington, 466 U.S. 668, 685 (1984) (citations omitted). !
1.2. Critical stages of criminal proceeding to which the right to counsel may apply  !
1.2.1.Custodial interrogation !
o Michigan v. Jackson, 475 U.S. 625 (1986) (overruled by Montejo v. Louisiana, 129 S. Ct. 2079 (2009)). !
ü Once the adversary judicial process has been initiated, the Sixth Amendment guarantees a defendant the right 

to have counsel present at all critical stages of the criminal proceedings.  Interrogation by the State is such a 
stage.  Montejo v. Louisiana, 129 S. Ct. 2079, 2085 (2009) (citations omitted). !

ü The Sixth Amendment, applied to the States through the Fourteenth Amendment, guarantees that in all 
criminal prosecutions, the accused shall have the Assistance of Counsel for his defense.  The core of this right 
has historically been, and remains today, the opportunity for a defendant to consult with an attorney and to 
have him investigate the case and prepare a defense for trial.  We have held, however, that the right extends to 
having counsel present at various pretrial critical interactions between the defendant and the State including 
the deliberate elicitation by law enforcement officers (and their agents) of statements pertaining to the charge.  
Kansas v. Ventris, 129 S. Ct. 1841, 1844 - 45 (2009) (citations omitted). !

ü The … right to be free of un-counseled interrogation … is infringed at the time of the interrogation.  That, we 
think, is when the Assistance of Counsel is denied.  Kansas v. Ventris, 129 S. Ct. 1841, 1846 (2009). !

1.2.1.1 How does a defendant invoke his right to counsel !
1.2.1.1.1 Agreeing to make an oral statement but requesting a lawyer before making a written statement does 

not invoke the right to counsel !
ü Where an accused, after being advised of his Miranda rights, advised the police that he is unwilling to make a 

written statement without an attorney but that he is willing to make an oral statement, the police are not 
constitutionally required to discontinue their questioning of him, and his federal constitutional rights are not 
violated by the introduction of evidence concerning oral admissions voluntarily made by him during such 
continued questioning.  Harris v. State, 197 Ga. App. 695, 696-97 (1990) (citing Connecticut v. Barrett, 479 
U.S. 523 (1987)).   !



1.2.1.2 Effect of requesting a lawyer (invoking the right to counsel) !
1.2.1.3 Remedy for violation of right to counsel  !
1.2.1.3.1 General rule, statement excluded !
1.2.1.3.2 Exception, statement allowed for impeachment  !
ü The game of excluding tainted evidence for impeachment purposes is not worth the candle.  The interests 

safeguarded by such exclusion are outweighed by the need to prevent perjury and to assure the integrity of the 
trial process.  It is one thing to say that the Government cannot make an affirmative use of evidence 
unlawfully obtained.  It is quite another to say that the defendant can provide himself with a shield against 
contradiction of his untruths.  Once the defendant testifies in a way that contradicts prior statements, denying 
the prosecution use of the traditional truth-testing devices of the adversary process is a high price to pay for 
vindication of the right to counsel at the prior stage.  Kansas v. Ventris, 129 S. Ct. 1841, 1846 (2009) 
(citations omitted). !

ü Preventing impeachment use of statements taken in violation of Massiah v. United States, 377 U.S. 201 
(1964), would add little appreciable deterrence.  Officers have significant incentive to ensure that they and 
their informants comply with the Constitution’s demands, since statements lawfully obtained can be used for 
all purposes rather than simply for impeachment.  And the ex ante probability that evidence gained in 
violation of Massiah would be of use for impeachment is exceedingly small.  Kansas v. Ventris, 129 S. Ct. 
1841, 1847 (2009). !

ü Tainted evidence – evidence whose very introduction does not constitute the constitutional violation, but 
whose obtaining was constitutionally invalid – is admissible for impeachment.  Kansas v. Ventris, 129 S. Ct. 
1841, 1847 (2009) (citations omitted). !

ü We hold that the informant’s testimony, concededly elicited in violation of the Sixth Amendment, was 
admissible to challenge Ventris’s inconsistent testimony at trial.  The judgment of the Kansas Supreme Court 
is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.  Kansas v. 
Ventris, 129 S. Ct. 1841, 1847 (2009). !

1.2.2 Pretrial identification !
ü Generally, a pre-indictment lineup does not trigger the right to counsel.  We need not decide whether the 

circumstances of this pre-indictment lineup would require counsel because appellant was offered counsel 
prior to his lineup and consented, in writing, to participate without the presence of an attorney.  Thornton v. 
State, 238 Ga. 160, 161 (1977) (citations omitted). !

1.2.3 Trial  !
1.2.3.1 Defendant is not entitled to a continuance to retain counsel !
ü The trial court did not improperly deny Turner’s request for a continuance so that he could hire an attorney to 

replace his court-appointed trial counsel.  The record shows that before July 10, 1995, Turner announced that 
he was ready to proceed to trial.  On July 10, Turner requested a continuance because he needed more time to 
prepare for trial.  The trial court denied the motion.  When the case was called for trial on July 11, 1995, 
Turner again asked for a continuance, this time so he could hire retained counsel.…  After noting the 
significant actions taken by and numerous motions made by appointed counsel in Turner’s behalf, the trial 
court denied the motion for a continuance.  Motions for continuance based on insufficient time to hire or 
substitute trial counsel are addressed to the sound discretion of the trial court, and the trial court’s ruling will 
not be reversed absent abuse of discretion.  The trial court may consider the conduct of a party in order to 
prevent a party from using the employment of counsel as a dilatory tactic.  The party requesting the 
continuance must show that he exercised due diligence.  We cannot say that the trial court abused its 
discretion  in denying Turner’s motion for a continuance.  Turner v. State, 247 Ga. App. 775, 779-80 (2001) 
(footnotes omitted). !



2 Waiver of right to counsel  !
ü Our precedents [] place beyond doubt that the Sixth Amendment right to counsel may be waived by a 

defendant, so long as relinquishment of the right is voluntary, knowing, and intelligent.  The defendant may 
waive the right whether or not his is already represented by counsel; the decision to waive need not itself be 
counseled.  And when a defendant is read his Miranda rights (which include the right to have counsel present 
during interrogation) and agrees to waive those rights, that typically does the trick, even though the Miranda 
rights purportedly have their source in the Fifth Amendment.  Montejo v. Louisiana, 129 S. Ct. 2079, 285 
(2009) (citations omitted). !

2.1 Standby counsel !
ü The Sixth Amendment right of a defendant to proceed pro se limits the role of standby counsel: … First, the 

pro se defendant is entitled to preserve actual control over the case he chooses to present to the jury, and, 
second, standby counsel’s participation without the defendant’s consent should not be allowed to destroy the 
jury’s perception that the defendant is representing himself.  Potts v. State, 259 Ga. 812, 815 -16 (1990) 
(citation omitted). !

ü The trial court and defendant referred to defendant’s appointed counsel as “co-counsel” rather than “standby 
counsel.” … A defendant has not right to hybrid representation, simultaneously representing himself and 
being represented by counsel…. The trial judge may not impose co-counsel upon a defendant…. The 
appointment of co-counsel, which connotes counsel of equal authority, over the objection of a defendant who 
has raised his right to represent himself, would amount to a violation of Faretta v. California, 422 U.S. 806 
(1975).  Therefore, we remand the issue of counsel to the trial court for a new Faretta hearing and a new 
determination as to the role if any to be played by appointed counsel.  Potts v. State, 259 Ga. 812, 816 (1990) 
(citations omitted). !

3 Government interference with the right to counsel !
ü Actual or constructive denial of the assistance of counsel altogether is legally presumed to result in prejudice.  

Strickland v. Washington, 466 U.S. 668, 693 (1984). !
3.1 Government interference with the ability of defense counsel to make independent decisions about how to 

conduct the defense  !
3.1.1 Limitations on attorney – client consultation  !
3.1.2 Infringement of defendant’s right to remain silent  !
✓ Law enforcement may not continue to question a suspect after the suspect has clearly asserted a right to have 

counsel present during custodial interrogation.  But if the defendant makes reference to an attorney that is 
ambiguous or equivocal in that a reasonable officer in light of the circumstances would have understood only 
that the suspect might be invoking the right to counsel, cessation of the questioning is not required.  Simon v. 
State, 279 Ga. App. 844, 846 (2006) (fn omitted). !

3.1.2.1 Ambiguous statements by defendant not amounting to  assertion of the right to counsel !
✓ Simon’s question about the immediate availability of an attorney was not an unambiguous request for an 

attorney to be present.  Thus, the trial court did not err in admitting Simon’s custodial statement because he 
never clearly requested an attorney.  Simon v. State, 279 Ga. App. 844, 846 (2006) (fns omitted).   !

3.1.2.2 Unambiguous invocation of the right to counsel !
3.1.3 Limitations on defendant’s right to present evidence  !
3.1.4 Limitations on argument  !
3.1.4.1 Bench trial   



!
3.1.4.2 Jury trial   !
4. Ineffective assistance of counsel !
§ In all criminal prosecutions, the accused shall enjoy the right to … to have the Assistance of Counsel for his 

defense. U.S. Con. Amend. VI  !
4.1 Defendant has the right to effective assistance of counsel !
ü That a person who happens to be a lawyer is present at trial alongside the accused, [], is not enough to satisfy 

the constitutional command…. The right to counsel is the right to the effective assistance of counsel.  
Strickland v. Washington, 466 U.S. 668, 685 – 86 (1984) (citation omitted).  !

ü Counsel, [] can [] deprive a defendant of the right to effective assistance, simply be failing to render adequate 
legal assistance.  Strickland v. Washington, 466 U.S. 668, 686 (1984) (citing Cuyler v. Sullivan, 446 U.S. 335 
(1980)). !

ü The Sixth Amendment to the United States Constitution guarantees that in all criminal prosecutions, the 
accused, shall enjoy the right to have the assistance of counsel for his defense.  In a similar vein, the Georgia 
Constitution of 1983 provides that every person charged with an offense against the laws of this state shall 
have the privilege and benefit of counsel.  It is well established that the right to counsel protected by the Sixth 
Amendment and the Georgia Constitution is the right to the effective assistance of counsel.  Edwards v. 
Lewis, 283 Ga. 345, 348 (2008) (footnotes omitted). !

4.2 Procedure for claiming ineffective assistance of counsel !
ü A convicted defendant making a claim of ineffective assistance must identify the acts or omissions of counsel 

that are alleged not to have been the result of reasonable judgment.  The court must then determine whether, 
in light of all the circumstances, the identified acts or omissions were outside the wide range of professionally 
competent assistance.  In making that determination, the court should keep in mind that counsel’s function, as 
elaborated in prevailing professional norms, is to make the adversarial testing process work in the particular 
case.  At the same time, the court should recognize that counsel is strongly presumed to have rendered 
adequate assistance and made all significant decisions in the exercise of reasonable professional judgment.  
Strickland v. Washington, 466 U.S. 668, 690 (1984). !

4.2.1 Defendant has the burden of proving the claim of ineffective assistance of counsel !
ü In order to prevail on an ineffective assistance of counsel claim, a petitioner must show that his trial counsel 

rendered constitutionally-deficient performance and that actual prejudice of constitutional proportions 
resulted....  Trial counsel are strongly presumed to have performed adequately; therefore, a petitioner bears 
the burden to prove otherwise.  In assessing the degree to which counsel’s deficiencies might have prejudiced 
a petitioner’s defense, we consider the cumulative effect of all of trial counsel’s deficiencies within the 
context of everything that occurred at trial.  Humphrey v. Morrow, 289 Ga. 864, 866 (2011) (citations 
omitted). !

ü To prevail on a claim of ineffective assistance of trial counsel, a criminal defendant must show counsel’s 
performance was deficient and that the deficient performance prejudiced him to the point that a reasonable 
probability exists that, but for counsel’s errors, the outcome of the trial would have been different.  A strong 
presumption exists that counsel’s conduct falls within the broad range of professional conduct.  Varner v. 
State, 297 Ga. App. 799, 803 (2009). !

ü The burden is on the defendant claiming ineffective assistance of counsel to establish that the counsel’s 
performance was deficient and that there is a reasonable probability that, but for counsel’s unprofessional 
errors, the result of the proceeding would have different.  Shabazz has failed to meet this burden.  At his 
motion for new trial hearing, he did not proffer any expert testimony; he did not show how his second 
attorney might have benefited from the first attorney’s notes; and he did not establish that information the 
second attorney would have obtained from the crime scene.  Consequently, Shabazz has not carried his 



burden of showing that his counsel’s performance, even if deficient, prejudiced his defense.  Shabazz v. State, 
273 Ga. App. 389 (2005). !

4.2.1.1 Motion for new trial !
4.2.1.2 Direct appeal !
ü Allowing a procedurally barred claim of ineffective assistance of trial counsel to be resuscitated under the 

guise of a claim of ineffective assistance of appellate counsel would eviscerate the fundamental rule that 
ineffectiveness claims must be raised at the earliest practicable moment.  Furthermore, … claims of 
ineffective assistance of appellate counsel may not be used to camouflage issues that should have been raised 
in a motion for new trial.  Indeed, to allow substantive review of such claims would be to promote serial 
appellate proceedings.  Such an approach would undoubtedly result in interminable delays and serious 
judicial inefficiencies.  Wilson v. State, 286 Ga. 141, 145 (2009) (citations omitted). !

ü In this case, Wilson cannot resuscitate the procedurally barred claims of ineffective assistance of trial counsel 
by bootstrapping them to a claim of ineffectiveness of appellate counsel.  Accordingly, instead of remanding 
the case to the trial court to await another evidentiary hearing, we conclude that Wilson may pursue his claim 
of ineffective appellate counsel only in a habeas corpus proceeding.  Wilson v. State, 286 Ga. 141, 145 
(2009). !

ü In order to prevail on a claim of ineffective assistance of counsel, a criminal defendant must show that 
counsel’s performance was deficient and that the deficient performance so prejudiced the client that there is a 
reasonable likelihood that, but for counsel’s errors, the outcome of the trial would have been different.  The 
criminal defendant must overcome the strong presumption that trial counsel’s conduct falls within the broad 
range of reasonable professional conduct.  Williamson v. State, 285 Ga. App. 779, 784 (2007) (citation 
omitted). !

ü The burden of proof is on the defendant to establish that the trial court’s finding was clearly erroneous as to 
his claims of ineffective assistance of counsel.  Mency v. State, 228 Ga. App. 640, 643 (1997) (citation 
omitted). !

4.2.1.3 Habeas Corpus (collateral attack on the conviction) !
4.2.2 Evidence !
4.2.2.1 Evidentiary hearing not required !
ü The state courts properly concluded that the ineffectiveness claim was meritless without holding an 

evidentiary hearing.  Strickland v. Washington, 466 U.S. 668, 701 (1984). !
4.2.2.2 Relevant evidence !
4.2.2.2.1 Evidence of trial defense counsel’s conversations with the defendant !
ü The reasonableness of counsel’s actions may be determined or substantially influenced by the defendant’s 

own statements or actions…. In short, inquiry into counsel’s conversations with the defendant may be critical 
to a proper assessment of counsel’s investigation decisions, just as it may be critical to a proper assessment of 
counsel’s other litigation decisions.  Strickland v. Washington, 466 U.S. 668, 691 (1984) (citation omitted). !

4.2.2.2.2 Irrelevant evidence !
ü Evidence about the actual process of decision, if not part of the record of the proceeding under review, …, 

should not be considered in the prejudice determination.  Strickland v. Washington, 466 U.S. 668, 695 (1984).  !
ü The trial court ruled that Florescu would have to be competent during the hearing so that he could testify 

regarding his mental health status before, during, or after the trial.  That testimony is irrelevant, however.  
Instead, the crucial question during the motion hearing will be whether Florescu’s trial testimony was so 



patently unusual or outrageous that it gave trial counsel a reason to believe a mental health evaluation was 
warranted or it raised a bona fide doubt regarding his competence that required the trial court to stop the 
proceedings and conduct a competency hearing…. The trial court should be able to address this question by 
reviewing the trial transcript and hearing argument of counsel, without the need for additional testimony from 
Florescu to explain or enhance his trial testimony.  Further, even if an issue of Florescu’s mental competence 
had been raised before or during the trial, the trial court would have been required to conduct a hearing to 
resolve the issue.  During that hearing, Florescu would have had the burden of proving his incompetence, 
even if he was, in fact, incompetent and unable to assist his counsel.  It follows, therefore, that Florescu’s 
current mental incompetence provides no logical basis to delay a post-conviction proceeding to address 
whether he was incompetent at trial, whether the trial court should have been on notice of his incompetency 
and conducted a hearing during trial, or whether his trial counsel was ineffective for failing to timely raise the 
competency issue.  Florescu v. State, 276 Ga. App. 264, 266 - 67 (2005) (citations omitted). !

4.2.3 Court’s decision !
4.2.3.1 General principles !
ü In adjudicating a claim of actual ineffectiveness of counsel, …, the ultimate focus of inquiry must be on the 

fundamental fairness of the proceeding whose result is being challenged.  In every case the court should be 
concerned with whether, despite the strong presumption of reliability, the result of the particular proceeding is 
unreliable because of a breakdown in the adversarial process that our system counts on to produce just results.  
Strickland v. Washington, 466 U.S. 668, 696 (1984).  !

ü A court need not determine whether counsel’s performance was deficient before examining the prejudice 
suffered by the defendant as a result of the alleged deficiencies.  The object of an ineffectiveness claim is not 
to grade counsel’s performance.  If it is easier to dispose of an ineffectiveness claim on the ground of lack of 
sufficient prejudice, which we expect will often be so, that course should be followed.  Courts should strive to 
ensure that ineffectiveness claims not become so burdensome to defense counsel that the entire criminal 
justice system suffers as a result.  Strickland v. Washington, 466 U.S. 668, 698 (1984). !

ü A court deciding an actual ineffectiveness claim must judge the reasonableness of counsel’s challenged 
conduct on the facts of the particular case, viewed as of the time of counsel’s conduct.  Strickland v. 
Washington, 466 U.S. 668, 690 (1984).  !

4.2.3.2 Standard of review   !
4.2.3.2.1 Generally !
ü The principles governing ineffectiveness claims should apply in federal collateral proceedings as they do on 

direct appeal or in motions for new trial.  Strickland v. Washington, 466 U.S. 668, 697 (1984). !
ü A claim of ineffective assistance of counsel is a mixed question of law and fact.  The proper standard of 

review requires that we accept the habeas court’s factual findings unless clearly erroneous, but we 
independently apply the legal principles to the facts.  Head v. Carr, 273 Ga. 613, 616 (2001) (citations 
omitted). !

4.2.3.2.2 Motion for new trial !
4.2.3.2.3 Direct appeal  !
ü To show ineffective assistance of trial counsel, Mohammed has the burden to demonstrate that trial counsel’s 

performance was deficient and that, but for that deficient performance, it is reasonably probable that the result 
of the trial would have been different.  Courts considering ineffectiveness claims are not required to address 
the performance portion of the inquiry before the prejudice component or even to address both components if 
the defendant has made an insufficient showing on one.  The trial court’s finding that a defendant was 
afforded effective assistance of counsel must be upheld on appeal unless clearly erroneous.  Mohammed v. 
State, 295 Ga. App. 514, 515 (2009) (footnotes omitted). !



ü A criminal defendant asserting an ineffective assistance of counsel claim bears the burden of showing (1) that 
counsel’s performance was deficient and (2) that the deficient performance prejudiced the defense by creating 
a reasonable probability that but for counsel’s errors, the outcome of the trial would have been different.  We 
will uphold a trial court’s finding that a defendant has received effective assistance of counsel unless that 
finding is clearly erroneous.  Dyer v. State, 295 Ga. App. 495, 498 (2009) (citations omitted). !

ü To prevail on a claim of ineffective assistance of trial counsel, appellant must show counsel’s performance 
was deficient and that the deficient performance prejudiced him to the point that a reasonable probability 
exists that, but for counsel’s errors, the outcome of the trial would have been different.  In making this 
showing Bihlear must rebut by clear and convincing evidence the strong presumption that his attorney was 
effective.  Bihlear v. State, 295 Ga. App. 486, 488 (2009) (citations omitted). !

ü Absent clear error and harm, we will affirm the trial court’s finding that Mency did not receive ineffective 
assistance of counsel.  Mency v. State, 228 Ga. App. 640, 642 (1997). !

4.2.3.2.4 Habeas corpus !
ü Our review of the habeas record shows that the habeas court’s factual determinations regarding those areas 

where it found deficiencies were not clearly erroneous.  The remaining issue before this Court as a reviewing 
court is to independently determine whether those factual findings are legally sufficient to show ineffective 
assistance of counsel, that is, whether those facts support the legal conclusions both that counsel’s 
performance was deficient under constitutional standards and that the deficient performance actually 
prejudiced McPherson in that it in reasonable probability changed the outcome of the trial.  Hall v. 
McPherson, 284 Ga. 219, 220 - 21 (2008) (footnotes omitted). !

ü In considering an ineffective assistance claim, this Court accepts the habeas court’s findings of fact unless 
they are clearly erroneous, but this Court independently applies those facts to the law.  Schofield v. Holsey, 
281 Ga. 809, 812 (2007) (citations omitted). !

4.2.4 Time for raising claim of ineffective assistance of counsel !
4.2.4.1 Motion for new trial !
4.2.4.2 Direct appeal 
  
4.2.4.3 Habeas Corpus (collateral attack on the conviction) !
4.2.4.3.1 The cause and prejudice test !
ü A habeas petitioner may overcome the bar to procedurally defaulted claims by satisfying the “cause and 

prejudice” test…. In order to show “cause and prejudice under Strickland v. Washington, Lewis must show 
that counsel’s performance was not reasonable under the circumstances and that counsel’s deficient 
performance prejudiced him, i.e., that there is a reasonable probability that, but for counsel’s errors, the result 
would have been different.  When appellate counsel’s performance is alleged to be deficient because of a 
failure to assert an error on appeal, the controlling principle is whether appellate counsel’s decision was a 
reasonable tactical move which any competent attorney in the same situation would have made.  With respect 
to the prejudice prong, a petitioner must show that but for appellate counsel’s errors or omissions, there was a 
reasonable probability that, but for appellate counsel’s errors or omissions, there was a reasonable probability 
that the outcome of the appeal would have been different.  Hall v. Lewis, 286 Ga. 767, 769 - 70 (2010) 
(citations omitted). !

4.2.4.4 Effect of failing to raise claim of ineffective assistance of counsel !
ü Lewis’ claim of ineffective assistance of counsel could have been raised in his motion for new trial and on 

direct appeal and, accordingly, it is barred as procedurally defaulted, at least as an independent claim.  Hall v. 
Lewis, 286 Ga. 767, 769 (2010) (citations omitted). !

4.3 Test for ineffective assistance of counsel  



!
ü The benchmark for judging any claim of ineffectiveness must be whether counsel’s conduct so undermined 

the proper functioning of the adversarial process that the trial cannot be relied on as having produced a just 
result.  Strickland v. Washington, 466 U.S. 668, 686 (1984). !

ü A convicted defendant’s claim that counsel’s assistance was so defective as to require reversal of a conviction 
or death sentence has two components.  First, the defendant must show that counsel’s performance was 
deficient.  This requires showing that counsel made errors so serious that counsel was not functioning as the 
counsel guaranteed the defendant by the Sixth Amendment.  Second, the defendant must show that the 
deficient performance prejudiced the defense.  This requires showing that counsel’s errors were so serious as 
to deprive the defendant of a fair trial, a trial whose result is reliable.  Unless a defendant makes both 
showings, it cannot be said that the conviction or death sentence resulted from a breakdown in the adversary 
process that renders the result unreliable.  Strickland v. Washington, 466 U.S. 668, 687 (1984). !

ü Failure to make the required showing of either deficient performance or sufficient prejudice defeats the 
ineffectiveness claim.  Here there is a double failure…. Respondent’s sentencing proceeding was not 
fundamentally unfair.  Strickland v. Washington, 466 U.S. 668, 700 (1984). !

ü In order to prevail on a claim of ineffective assistance of counsel, a convicted defendant must show that 
counsel performed deficiently and that the deficient performance prejudiced the defendant such that a 
reasonable probability exists that, but for counsel’s errors, the outcome of the trial would have been different. 
Cade v. State, 289 Ga. 805, 808 (2011). !

ü To prevail on his claim of ineffective assistance of counsel, Johnson must show both that trial counsel’s 
performance was deficient and that, but for that deficient performance, there is a reasonable probability that 
the result of his trial would have been different.  Johnson v. State, 286 Ga. 787, 790 (2010) (citation omitted). !

ü In order to prevail on this claim [of ineffective representation] Freeman must show both that counsel’s 
performance was deficient, and that the deficient performance was prejudicial to his defense.  To meet the 
first prong of the required test, the defendant must overcome the strong presumption that counsel’s 
performance fell within a wide range of reasonable professional conduct, and that counsel’s decisions were 
made in the exercise of reasonable professional judgment.  The reasonableness of counsel’s conduct is 
examined from counsel’s perspective at the time of trial and under the particular circumstances of the case.  
To meet the second prong of the test, the defendant must show that there is a reasonable probability that, 
absent any unprofessional errors on counsel’s part, the result of his trial would have been different.  Freeman 
v. State, 284 Ga. 830, 834 (2009) (citations omitted). !

ü To succeed on an ineffective assistance of trial counsel claim, defendant must show that his trial counsel 
rendered constitutionally-deficient performance and that actual prejudice of constitutional proportions 
resulted.  To show sufficient prejudice, defendant must show that there is a reasonable probability (i.e., a 
probability sufficient to undermine confidence in the outcome) that, but for counsel’s unprofessional errors, 
the result of the proceeding would have been different.  Hung v. State, 284 Ga. 796 (2009); Hall v. Brannan, 
284 Ga. 716, 178 (2008). !

ü  To prevail on his claims, Holsey must show that his trial counsel rendered constitutionally deficient 
performance and that actual prejudice resulted.  Strickland v. Washington, 466 U.S. 668, 687 (1984); Smith v. 
Francis, 253 Ga. 782, 783-784 (1985) (bringing into Georgia law the standards of Strickland v. Washington).  
In order to find actual prejudice, this Court must conclude that there is a reasonable probability (i.e., a 
probability sufficient to undermine confidence in the outcome) that, but for counsel’s unprofessional errors, 
the result of the proceeding would have been different.  Schofield v. Holsey, 281 Ga. 809, 811 (2007). !

ü To establish ineffectiveness of trial counsel, Keith must show that his counsel’s performance was deficient 
and that the deficient performance prejudiced his defense.  The standard for attorney performance is 
reasonably effective assistance considering all the circumstances, with a strong presumption that, under the 
circumstances, the challenged action might be considered sound trial strategy.  The test for reasonable 
attorney performance is whether some reasonable lawyer at the trial could have acted, in the circumstances, as 
defense counsel acted at trial.  Keith v. State, 279 Ga. App. 819, 825 (2006) (fns omitted). !



ü In order to prove ineffective assistance, a defendant must show that his trial counsel’s performance was 
deficient and that there was a reasonable possibility that the results of the proceedings would have been 
difference but for counsel’s errors.  Ashley v. State, 240 Ga. App. 502, 505 (1999). !

ü To establish ineffective assistance of counsel, Daniel must show (1) that counsel’s performance was deficient, 
i.e., that counsel’s performanc3e was not reasonable under all the circumstances, and (2) that this deficient 
performance prejudiced the defense, i.e., that there is a reasonable probability that, but for counsel’s 
unprofessional errors, the result of the proceeding would have been different.  A reasonable probability is a 
probability sufficient to undermine confidence in the outcome.  Daniel v. State, 228 Ga. App. 634, 635 (1997) 
(quoting Sartin v. State, 223 Ga. App. 759 (1996)). !

ü To establish a claim for ineffective assistance of counsel, Mency must show both that is trial counsel’s 
performance was deficient and that counsel’s deficiency so prejudiced his defense that a reasonable 
probability exists that the result of the trial would have been different but for that deficiency.  Mency must 
establish both the performance and the prejudice components of the Strickland test.  Mency v. State, 228 Ga. 
App. 640, 642 (1997) (citations omitted). !

ü In order to prevail on an ineffectiveness claim, a convicted defendant must show that counsel’s performance 
was deficient, i.e., that counsel’s performance was not reasonable under all the circumstances, and (2) that 
this deficient performance prejudiced the defense, i.e., that there is a reasonable probability that, but for 
counsel’s unprofessional errors, the result of the proceeding would have been different.  A reasonable 
probability is a probability sufficient to undermine confidence in the outcome.  The complaining defendant 
must make both showings.  His failure to establish either the performance or the prejudice component results 
in denial of his Sixth Amendment claim.  A reviewing court need not address both components if the 
defendant makes an insufficient showing on one, nor must the components be addressed in any particular 
order.  Ponder v. State, 201 Ga. App. 388, 388 - 89 (1991) (citation omitted). !

ü Under the Strickland test, to establish that there has been actual ineffective assistance of counsel, the 
defendant must show that counsel’s performance was deficient and that the deficiency prejudiced the defense.  
In order to prove the defense has been prejudiced, defendant must show there is a reasonable probability that 
the result of the proceedings would have been different but for counsel’s unprofessional deficiencies.  Rogers 
v. State, 195 Ga. App. 446, 447 (1990). !

4.3.1 Adversarial proceeding 
  
4.3.1.1 Trial  !
4.3.1.2 Capital (death penalty) sentencing hearing !
4.3.1.3 Appeal !
ü Martin in entitled to a second out-of-time appeal if he can demonstrate (1) ineffective appellate assistance 

caused the failure to pursue the ineffective assistance claim  and (2) he was prejudiced as a result.  Martin v. 
State, 228 Ga. App. 548, 550 (1997) (citation omitted). !

4.3.2 Conflict of interest   !
ü Counsel’s function is to assist the defendant, and hence counsel owes the client a duty of loyalty, a duty to 

avoid conflicts of interest.  Strickland v. Washington, 466 U.S. 668, 688 (1984). !
ü One component of the right to the effective assistance of counsel is the right to representation that is free of 

actual conflicts of interest.  Edwards v. Lewis, 283 Ga. 345, 348 (2008) (footnote omitted). !
ü In ineffective assistance of counsel cases involving an actual conflict of interest, the critical question is 

whether the conflict significantly affected the representation, not whether it affected the outcome of the 
proceedings.  That is precisely the difference between ineffective assistance of counsel claims generally, 
where prejudice must be shown, and ineffective assistance of counsel claims involving actual conflicts of 



interest, which require only a showing of a significant effect on the representation.  Edwards v. Lewis, 283 
Ga. 345, 351 (2008). !

ü Edwards’s trial and appellate counsel were laboring under an actual conflict of interest when they represented 
Edwards, and they allowed the conflict of interest to affect their representation in significant ways…. 
Accordingly, the habeas court erred in denying Edwards’s habeas petition.  Edwards v. Lewis, 283 Ga. 345, 
351 (2008). !

4.3.2.1 Trial Court’s duty to inquire into potential conflicts of interest !
ü An attorney representing two defendants in a criminal matter is in the best position professionally and 

ethically to determine when a conflict of interest exists or will probably develop in the course of a trial.  
Unless the trial court knows or reasonably should know that a particular conflict exists, the court need not 
initiate an inquiry.  Cuyler v. Sullivan, 446 U.S. 335, 347 (1980) (citations omitted). !

4.3.2.2 Defendant’s burden of proof !
ü Prejudice is presumed only if the defendant demonstrates that counsel actively represented conflicting 

interests and that an actual conflict of interest adversely affected his lawyer’s performance.  Strickland v. 
Washington, 466 U.S. 668, 692 (1984) (citation omitted). !

ü Multiple representation does not violate the Sixth Amendment unless it gives rise to a conflict of interest.  
Since a possible conflict inheres in almost every instance of multiple representation, a defendant who objects 
to multiple representation must have the opportunity to show that potential conflicts impermissibly imperil 
his right to a fair trial.  But unless the trial court fails to afford such an opportunity, a reviewing court cannot 
presume that the possibility for conflict has resulted in ineffective assistance of counsel.  Such a presumption 
would preclude multiple representation even in cases where a common defense gives strength to a common 
attack.  Cuyler v. Sullivan, 446 U.S. 335, 348 (1980) (citations omitted)). !

ü In order to establish a violation of the Sixth Amendment, a defendant who raised no objection at trial must 
demonstrate that an actual conflict of interest adversely affected his lawyer’s performance.  Cuyler v. 
Sullivan, 446 U.S. 335, 348 (1980). !

ü A defendant who shows that a conflict of interest actually affected the adequacy of his representation need not 
demonstrate prejudice in order to obtain relief.  But until a defendant shows that his counsel actively 
represented conflicting interests, he has not established the constitutional predicate for his claim of ineffective 
assistance.  Cuyler v. Sullivan, 446 U.S. 335, 349 - 50 (1980) (citations omitted). !

ü We hold that the possibility of a conflict is insufficient to impugn a criminal conviction.  In order to 
demonstrate a violation of his Sixth Amendment rights, a defendant must establish that an actual conflict of 
interest adversely affected his lawyer’s performance.  Cuyler v. Sullivan, 446 U.S. 335, 350 (1980). !

ü A defendant or habeas petitioner asserting ineffective assistance of counsel based on an actual conflict of 
interest need only demonstrate that the conflict of interest existed and that it significantly affected counsel’s 
performance.  Edwards v. Lewis, 283 Ga. 345, 349 (2008) (footnote omitted). !

ü It is undisputed that Wheat did not object to the trial court concerning the purported conflict of interest.  To 
establish ineffective assistance of counsel due to a conflict of interest on the part of trial counsel, a defendant 
who raised no objection at trial must prove that counsel actively represented conflicting interests and that an 
actual conflict of interest adversely affected his lawyer’s performance.  Wheat v. State, 282 Ga. App. 655, 657 
- 58 (2006) (citation omitted). !

4.3.2.3 Test for conflict of interest  !
4.3.2.3.1 Counsel actively represented conflicting interests !
4.3.2.3.1.1 Counsel represented co-defendants with conflicting interests !



ü A single public defender represented three defendants at the same trial.  The trial court refused to consider the 
appointment of separate counsel despite the defense lawyer’s timely and repeated assertions that the interests 
of his clients conflicted.  This Court recognized that a lawyer forced to represent codefendants whose 
interests conflict cannot provide the adequate legal assistance required by the Sixth Amendment.  Cuyler v. 
Sullivan, 446 U.S. 335, 342 (1980) (citing Holloway v. Arkansas, 435 U.S. 475 (1978)). !

4.3.2.3.1.2 Violation of Rules of Professional Conduct !
ü Edward’s trial and appellate attorneys confronted a situation in which their duties to their employer, the public 

defender’s office, directly conflicted with their duties of loyalty and zealous advocacy to their client, 
Edwards.  Worse yet, Edwards’s trial and appellate counsel were told by their employer that the instruction 
not to pursue the jury array issue in Edwards’s case was based on a purported agreement with the judges of 
the DeKalb County Superior Court.  We have no difficulty concluding that this situation rises to the level of 
an ongoing, actual conflict of interest between Edwards’s interests and the interests of his trial and appellate 
counsel.  Edwards v. Lewis, 283 Ga. 345, 350 (2008) (footnotes omitted).  1!

ü The record shows that, between the time trial counsel was appointed to represent Wheat on his criminal 
charges and the date of Wheat’s trial, Wheat hired trial counsel to represent him in his pending divorce from 
his wife, the victim’s maternal grandmother.  According to trial counsel, during the divorce negotiations, 
Wheat’s wife’s attorney suggested that, if Wheat would agree to “certain things” in the divorce, the “victim’s 
family” would ask the prosecutor for leniency in Wheat’s criminal case…. Rules of Professional Conduct of 
the State Bar of Georgia, Rule 3.7 [prohibits] an attorney from representing a client at trial if the lawyer is 
likely to be a necessary witness, … There is no evidence, however, that either the victim or her mother ever 
authorized or even knew about the attorney’s offer to ask the State for leniency in exchange for concessions in 
the divorce.  Wheat’s suggestion that the victim’s allegations of child molestation were in any way motivated 
by or related to his divorce proceedings is pure conjecture.  Nor does Wheat point to any evidence in the 
record that, during the divorce negotiations, counsel actually obtained any information concerning the 
credibility of the victim or her mother that would have been admissible at Wheat’s criminal trial.  
Accordingly, Wheat has failed to show that counsel had an actual conflict of interest because he was likely to 
be a necessary witness at trial.  Where the contention on appeal is only the possibility of conflict, this is 
insufficient to impugn a criminal conviction…. Because Wheat has failed to show that counsel had an actual 
conflict of interest which adversely affected his counsel’s performance at trial, this ineffective assistance 
claim must fail.  Wheat v. State, 282 Ga. App. 655, 658 - 59 (2006) (citations omitted). !

4.3.2.3.2 Conflict of interest adversely affected his lawyer’s performance !
ü The record shows that the conflict of interest significantly affected the representation Edwards received from 

his trial and appellate counsel.  It is undisputed that both attorneys believed the jury array issue was a strong 
one and that they did not pursue the issue as diligently as they otherwise would have because of the alleged 
agreement between the public defender’s office and the DeKalb County Superior Court Judges.  Edwards v. 
Lewis, 283 Ga. 345, 350 (2008). !

4.3.3 Deficient performance   !
ü When a convicted defendant complains of the ineffectiveness of counsel’s assistance, the defendant must 

show that counsel’s representation fell below an objective standard of reasonableness .  Strickland v. 
Washington, 466 U.S. 668, 687 - 88 (1984). !

ü The proper measure of attorney performance remains simply reasonableness under prevailing professional 
norms.  Strickland v. Washington, 466 U.S. 668, 688 (1984). !

ü In any case presenting an ineffectiveness claim, the performance inquiry must be whether counsel’s assistance 
was reasonable considering all the circumstances.  Prevailing norms of practice as reflected in American Bar 
Association standards and the like are guides to determining what is reasonable, but they are only guides…. 

  The Court opined that if the alleged agreement not to challenge the jury array existed the agreement violated both 1

Ga. Code of Judicial Conduct Canon 3 and Ga. Rules of Professional Conduct R. 1.7 (a), 5.1 (b).  Edwards v. Lewis, 
283 Ga. 345, 350 fn. 19 (2008).



The purpose of the effective assistance guarantee of the Sixth Amendment is not to improve the quality of 
legal representation, … The purpose is simply to ensure that criminal defendants receive a fair trial.  
Strickland v. Washington, 466 U.S. 668, 688 - 89 (1984) (citations omitted). !

ü In order to prevail on his claim of ineffective assistance of counsel under Strickland v. Washington Barrett 
must show both deficient performance by trial counsel and actual prejudice.  Martin v. Barrett, 279 Ga. 593, 
593 (2005) (citations omitted). !

ü To show deficient performance, he must demonstrate that trial counsel’s performance was not reasonable 
under the circumstances confronting them before and during the trial, without using hindsight.  Head v. Carr, 
273 Ga. 613, 615 - 16 (2001) (citations omitted). !

ü When determining deficient performance, we address not what is prudent or appropriate, but only what is 
constitutionally compelled.  The appropriate test for whether Carr’s counsel was deficient is whether some 
reasonable lawyer at the trial could have acted, in the circumstances, as defense counsel acted at trial.  
Perfection is not required; an ineffectiveness analysis is simply intended to ensure that the adversarial process 
at trial worked adequately.  We understand that post-conviction counsel will almost always be able to identify 
some potential mitigating evidence not presented to the jury and that this alone does not render trial counsel’s 
performance deficient.  Head v. Carr, 273 Ga. 613, 625 (2001) (citations omitted). !

ü Under the Strickland standard, error does not equal deficiency.  Thus, in determining the effectiveness of 
counsel, the court looks to the totality of the representation provided by counsel.  A defendant’s right to 
effective assistance of counsel does not guarantee errorless counsel or counsel judged ineffective in hindsight, 
but counsel likely to render and rendering reasonably effective assistance.  The test for reasonable attorney 
performance has nothing to do with what the best lawyers would have done.  We ask only whether a 
reasonable lawyer at the trial could have acted, in the circumstances, as defense counsel acted at trial.  We are 
not interested in grading lawyers’ performances; we are interested in whether the adversarial process at trial, 
in fact, worked adequately.  Mency v. State, 228 Ga. App. 640, 643 (1997) (citations omitted). !

4.3.3.1 Presumption of effective assistance of counsel  !
ü Judicial scrutiny of counsel’s performance must be highly deferential.  It is all too tempting for a defendant to 

second-guess counsel’s assistance after conviction or adverse sentence, and it is all too easy for a court, 
examining counsel’s defense after it proved unsuccessful, to conclude that a particular act or omission of 
counsel was unreasonable.  A fair assessment of attorney performance requires that every effort be made to 
eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel’s challenged conduct, 
and to evaluate the conduct from counsel’s perspective at the time.  Because of the difficulties inherent in 
making the evaluation, a court must indulge a strong presumption that counsel’s conduct falls within the wide 
range of reasonable professional assistance; that is, the defendant must overcome the presumption that, under 
the circumstances, the challenged action might be considered sound trial strategy.  Strickland v. Washington, 
466 U.S. 668, 689 (1984) (citations omitted).   !

ü To prevail on [the claim that his trial attorney was ineffective] requires proof that counsel’s performance was 
deficient and that the deficiency prejudiced the defense.  In order to meet this burden, Nichols must overcome 
the strong presumption that the performance of his defense counsel falls within the broad range of reasonable 
conduct.  Here that presumption was reinforced by the testimony of Nichol’s trial attorney himself, who 
appeared at the hearing on the motion for new trial where he explained his challenged actions and inactions.  
Having heard all the evidence, including counsel’s testimony, the trial court found no merit in the 
ineffectiveness claim.  On appeal, this Court accepts the trial court’s findings of fact, unless they are clearly 
erroneous.  However, the trial court’s legal conclusions are reviewed de novo.  Nichols v. State, 281 Ga. 483, 
484 - 85 (2007) (citations omitted). !

ü Carr’s burden is high because trial counsel is strongly presumed to have rendered adequate assistance and 
made all significant decisions in the exercise of reasonable professional judgment.  Head v. Carr, 273 Ga. 
613, 616 (2001) (citation omitted). !

ü To meet the first prong of the required test for establishing ineffective assistance, the defendant must 
overcome the strong presumption that counsel’s performance fell within a wide range of reasonable 



professional conduct, and that counsel decisions were made in the exercise of reasonable professional 
judgment.  Dyer v. State, 295 Ga. App. 495, 498 (2009) (quoting Terry v. State, 284 Ga. 119, 120 (2008)). !

ü To establish ineffective assistance, Nesbitt must demonstrate that counsel’s performance was deficient and 
that, but for counsel’s errors, there is a reasonable likelihood the outcome of the trial would have been 
different.  Ultimately, Nesbitt must overcome the strong presumption that counsel’s conduct fell within the 
wide range of reasonable professional assistance.  Nesbit v. State, 296 Ga. App. 139, 141 (2009) (footnote 
omitted). !

ü To succeed in his claim, Mency must overcome the strong presumption that counsel’s conduct falls within the 
broad range of reasonable professional conduct.  We will not reverse on the basis of ineffective assistance of 
counsel unless trial counsel’s conduct so undermined the proper functioning of the adversarial process that the 
trial could not reliably have produced a just result.  Mency v. State, 228 Ga. App. 640, 642 (1997) (citations 
omitted). !

ü The defendant must overcome the strong presumption that counsel’s conduct falls within the broad range of 
reasonable professional conduct.  The determination as to which defense witnesses will be called is a matter 
of trial strategy and tactics…. Appellant made no affirmative showing that the purported deficiencies in his 
trial counsel’s representation were indicative of ineffectiveness and were not examples of a conscious and 
deliberate trial strategy.  Indeed appellant’s trial counsel was never even asked whether she had any reason for 
not calling the additional witnesses.  Thus, there was no showing that the performance of appellant’s trial 
counsel was deficient.  Ponder v. State, 201 Ga. App. 388, 389 (1991) (citations omitted). !

4.3.3.2 Pre-trial preparation  !
ü The record shows that, during the hearing on Wheat’s motion for new trial, trial counsel testified that he had 

spent 70 – 100 hours preparing for Wheat’s case, and Wheat admitted that counsel met with him at least once 
a week while he was incarcerated.  Counsel testified that he filed pre-trial motions, reviewed the State’s file 
on the case, interviewed witnesses, discussed defenses with Wheat, conveyed a negotiated plea offer to 
Wheat, and pursued a defense that a different perpetrator had committed the offenses against the victim.  
Accordingly, the record supports a finding that counsel’s preparation for trial was not deficient.  Wheat v. 
State, 282 Ga. App. 655, 656 (2006) (citation omitted). !

4.3.3.2.1 Decision to advise defendant to cooperate with law enforcement !
ü Martin advised Carr to give a statement and testify against Burgeson.  We need not address the possible 

motives for Carr’s pretrial statement since this issue can be resolved by an analysis of whether there is actual 
prejudice resulting from his statement…. Carr’s pretrial statement and resulting trial testimony did not create 
a reasonable probability that his sentence would have been different if he did not testify.  Simply put, Carr’s 
testimony did not hurt his case…. Therefore, regardless of Martin’s reasons for allowing or recommending 
the pretrial statement, we conclude that Carr’s mitigation case was not harmed by it or his resulting trial 
testimony.  Head v. Carr, 273 Ga. 613, 622 (2001) (citations omitted). !

4.3.3.2.2 Failure to consult with the defendant on important decisions  !
4.3.3.2.3 Failure to investigate  !
ü Strategic choices made after thorough investigation of law and facts relevant to plausible options are virtually 

unchallengeable; and strategic choices made after less than complete investigation are reasonable precisely to 
the extent that reasonable professional judgments support the limitations on investigation.  In other words, 
counsel has a duty to make reasonable investigations or to make a reasonable decision that makes particular 
investigations unnecessary.  In any ineffectiveness case, a particular decision not to investigate must be 
directly assessed for reasonableness in all the circumstances, applying a heavy measure of deference to 
counsel’s judgments.  Wiggins v. Smith, 539 U.S. 510, 521 – 22 (2003);  Strickland v. Washington, 466 U.S. 
668, 690 - 91 (1984); Martin v. Barrett, 279 Ga. 593, 593 - 94 (2005). !

ü The evidence at the hearing on he motion for new trial revealed that the two attorneys made an extensive 
investigation in the case; that numerous witnesses were interviewed including the police, crime lab scientists, 



Veasley’s physician, other possible suspects and family members; and that tactical decisions were made about 
the questioning of witnesses, the presentation of evidence and chosen lines of defense based on discussions 
with Veasley and the strength of the evidence against him.  A claim of ineffective assistance of counsel is not 
judged by a standard of errorless counsel or by hindsight, but rather whether counsel rendered reasonably 
effective assistance.  In all charges of ineffective counsel there is a critical distinction made between 
inadequate preparation and unwise choices of trial tactics and strategy.  Inasmuch as it is apparent that 
Veasley cannot meet the requirements to demonstrate ineffective assistance of counsel outlined in Strickland 
v. Washington, 466 U.S. 668, (1984), (an appellant must show both that counsel’s performance was deficient 
and that the deficient performance was prejudicial to his defense), this enumeration of error lacks merit.  
Veasley v. State, 275 Ga. 516, 518 - 19 (2002).  !

4.3.3.2.3.1 Mental health defense !
4.3.3.2.3.1.1 Decision not to seek more psychological evidence  !
4.3.3.2.3.1.1.1 Decision not to seek more psychological evidence held not to be deficient performance !
ü With respect to the performance component … counsel’s strategy choice was well within the range of 

professionally reasonable judgments, and the decision not to seek more character or psychological evidence 
than was already in hand was likewise reasonable.  The trial judge’s views on the importance of owning up to 
one’s crimes were well known to counsel.  The aggravating circumstances were utterly overwhelming.  Trial 
counsel could reasonably surmise from his conversations with respondent that character and psychological 
evidence would be of little help…. Restricting testimony on respondent’s character to what had come in at the 
plea colloquy ensured that contrary character and psychological evidence and respondent’s criminal history, 
which counsel had successfully moved to exclude, would not come in.  On these facts, there can be little 
question, even without application of the presumption of adequate performance, that trial counsel’s defense, 
though unsuccessful, was the result of reasonable professional judgment.  Strickland v. Washington, 466 U.S. 
668, 699 (1984). !

ü Nichols contends that he has history of psychological problems which his lawyer failed to investigate.  Again, 
however, a review of the record shows a failure of proof to substantiate the claim that Nichols had any mental 
condition which would have provided a possible d3efense to his criminal liability for stabbing Ms. Green.  All 
that appears is his own self-serving statements regarding his purported psychological condition.  The trial 
court, sitting as the trier of fact, was not required to give any credence to this testimony.  Nichols v. State, 281 
Ga. 483, 485 (2007) (citation omitted). !

ü The most that Nichols showed is that defense counsel did not have any independent recollection of his 
investigation of the matter [of Nichols’ psychological problems].  This showing fails to rebut the presumption, 
supported by the attorney’s testimony, that Nichols had broached the topic of his mental condition, after 
which the matter had been investigated and a determination made that it did not provide any basis for 
defending against the homicide charge.  Nichols v. State, 281 Ga. 483, 487 (2007). !

4.3.3.2.3.1.1.2 Decision not to seek more psychological evidence held to be deficient performance !
ü Ordinarily, the lack of investigation into a previous mental hospitalization is reasonable when an expert has 

determined that the defendant is fit to stand trial or that he was sane at the time of the offense.  In the absence 
of such determination, however, where a defense attorney has received information from a reliable source that 
his client has had a history of psychiatric problems, but failed to adequately investigate this history, counsel 
failed to provide effective assistance.  Martin v. Barrett, 279 Ga. 593, 594 (2005) (citations omitted). !

ü It must be a very rare circumstance indeed where a decision not to investigate would be reasonable after 
counsel has notice of the client’s history of mental problems.  Martin v. Barrett, 279 Ga. 593, 594 (2005) 
(citation omitted). !

ü Where a condition may not be visible to a layman, counsel cannot depend on his or her own evaluation of 
someone’s sanity once he has reason to believe an investigation is warranted because, where such a condition 
exists, the defendant’s attorney is the sole hope that it will be brought to the attention of the court.  Here, 
Barrett’s attorney knew of his recent hospitalization and treatment for a mental illness.  Thus, defense counsel 



in this case could not reasonably conclude that further investigation would have been fruitless.  An attorney’s 
failure to investigate is unreasonable where, …, it resulted from inattention, and not from reasoned strategic 
judgment…. Since the evidence supports the finding that such duty was not fulfilled in this case, the habeas 
court did not err in concluding that the performance of Barrett’s lawyers was deficient.  Martin v. Barrett, 279 
Ga. 593, 595 (2005) (citations omitted). !

4.3.3.2.3.1.1.3 Decision not to seek more psychological evidence held not to be prejudicial  !
ü With respect to the prejudice component … [the omitted] evidence shows that numerous people who knew 

respondent thought he was generally a good person and that a psychiatrist and a psychologist believed he was 
under considerable emotional stress that did not give rise to the level of extreme disturbance.  Given the 
overwhelming aggravating factors, there is no reasonable probability that the omitted evidence would have 
changed the conclusion that the aggravating circumstances outweighed the mitigating circumstances and, 
hence, the sentence imposed.  Indeed, admission of the evidence respondent now offers might even have been 
harmful to his case: his “rap sheet” would probably have been admitted into evidence, and the psychological 
reports would have directly contradicted respondent’s claim that the mitigating circumstance of extreme 
emotional disturbance applied to his case.  Strickland v. Washington, 466 U.S. 668, 699 - 700 (1984). !

4.3.3.2.3.1.1.4 Decision not to seek more psychological evidence held to be prejudicial  !
ü With respect to the prejudice prong, the habeas court found that readily available psychiatric records show 

that Barrett suffers from a form of Bipolar I Disorder which includes psychotic episodes of auditory and 
visual hallucinations.  The only expert to testify at the habeas hearing was a properly qualified psychiatrist 
who reviewed Barrett’s medical records and examined him.  Although this expert’s testimony related to 
Barrett’s mental state years earlier and was not definitive, it nevertheless supported the habeas court’s finding 
of a reasonable probability that, under the appropriate legal standards, Barrett might have been found to be 
incompetent to stand trial, legally insane at the time of the crimes, or guilty but mentally ill.  We understand 
that psychiatry is an imprecise and imperfect science at best.  However, Barrett’s burden is to show only a 
reasonable probability of a different outcome, not that a different outcome would have been certain or even 
more likely than not…. Accordingly, the habeas court was authorized to find that the second prong of 
Strickland was met, and to grant relief on the basis that Barrett was denied his constitutional right to effective 
assistance of counsel.  Martin v. Barrett, 279 Ga. 593, 595 - 96 (2005) (citations omitted). !

4.3.3.2.3.1.2 Failure to provide mental health professional that evaluated defendant with defendant’s complete 
mental health history and records !

4.3.3.2.3.1.2.1 Failure to provide complete mental health records held not to be deficient performance  !
ü The birth records state that Carr was born by way of a difficult forceps delivery, which resulted in abrasions 

around the face and neck, a seventh cranial nerve palsy, and facial asymmetry….  Carr’s counsel was not 
ineffective with regard to the birth records for two reasons.  First, Carr cannot show actual prejudice with 
regard to the birth records not being introduced at trial.  Ms. Bogenholm’s testimony that birth difficulties 
could have led to Carr’s problems later in life was in fact supported by Dr. Cheatham,… Second, we cannot 
conclude that trial counsel was deficient for failing to provide Carr’s birth records to Dr. Cheatham, who 
would have allegedly ordered neuropsychiatric testing…. There is no record of Dr. Cheatham specifically 
requesting that trial counsel obtain Carr’s birth records or informing trial counsel that they would be 
important at trial.  It is simply not reasonable to put the onus on trial counsel to know what additional 
information would have triggered Dr. Cheatham to order neuropsychiatric testing; a reasonable lawyer is not 
expected to have a background in psychiatry or neurology.  Head v. Carr, 273 Ga. 613, 630 - 31 (2001) 
(citations omitted). !

4.3.3.2.3.1.2.2 Failure to provide complete mental health records held to be deficient performance  !
4.3.3.2.3.1.2.3 Failure to provide complete mental health records held not to be prejudicial  !
ü Holsey argued in the habeas court that his trial counsel failed to provide Dr. Shapiro certain materials, 

including the original questionnaires completed by Holsey’s family members, Youth Detention Center 
records, school records, and Department of Corrections records.  However, even if this Court accepts that the 



trial counsel failed to provide these materials to Dr. Shapiro and that trial counsel thereby rendered 
constitutionally deficient performance, no actual prejudice regarding a possible mental retardation claim can 
be shown.  This is so because, after reviewing the materials he allegedly should have been given by trial 
counsel before reaching his original diagnosis, Dr. Shapiro re-affirmed in the habeas proceedings his original, 
pre-trial opinion that Holsey was not mentally retarded but was, instead, within the “borderline range” of 
intelligence.  Schofield v. Holsey, 281 Ga. 809, 812 – 813 (2007). !

ü Holsey has submitted testimony in his habeas proceedings from experts criticizing Dr. Shapiro’s testing and 
scoring methods.  Holsey has also presented testimony from other experts asserting that he is mentally 
retarded, … However, the critical issue regarding this portion of Holsey’s ineffective assistance claim is what 
Holsey’s trial expert, Dr. Shapiro, would have been willing to testify to had he been provided the materials 
trial counsel allegedly failed to provide…. This Court concludes that, with what Dr. Shapiro would have been 
willing to testify to if trial counsel had provided him everything Holsey now contends they should have, there 
is no reasonable probability of a different outcome with regard to a guilty but mentally retarded verdict.  .  
Schofield v. Holsey, 281 Ga. 809, 813 (2007) (citation omitted). !

ü This Court again accepts, for the purposes of this analysis, that trial counsel performed deficiently.  However, 
even assuming their deficiency, Holsey’s claim must fail given the lack of resulting prejudice.  The additional 
evidence Holsey has presented in the habeas proceedings, …, is largely cumulative of evidence presented at 
trial, which highlighted Holsey’s limited intelligence, his troubled and abusive home life, his positive 
contributions at home and elsewhere, and his mother’s and sister’s mental health issues…. This Court 
concludes that introduction of Holsey’s new evidence at his trial would not have had an impact on the jury’s 
sentencing deliberations sufficient to help sustain a successful ineffective assistance of counsel claim 
regarding the sentencing phase.  Schofield v. Holsey, 281 Ga. 809, 814 (2007). !

4.3.3.2.3.1.2.4 Failure to provide complete mental health records held to be prejudicial  !
4.3.3.2.3.2 Mitigation evidence for sentencing (death penalty) !
4.3.3.2.3.2.1 Decision not to investigate defendant’s childhood !
ü Rather than hire a mitigation investigator to investigate McPherson’s background for life history mitigation 

evidence, Wyatt testified that he had an understanding with McPherson’s mother that he was available at his 
office one evening a week to discuss the case with her and any individuals, such as family members, friends, 
co-workers, whom she wished to bring with her, and he testified that he relied on these weekly sessions as his 
primary source for information regarding McPherson’s life history.  However, Wyatt had information within 
several documents in his file that should have raised concerns regarding the role McPherson’s mother played 
in his childhood abuse and neglect…. Not only did Wyatt rely almost exclusively upon McPherson’s mother 
as his source of information regarding McPherson’s life history, but he testified that he never considered 
asking her about her son’s allegations because he “just didn’t make the connection” between the abuse and 
neglect reported in Dr. Perri’s evaluation and presenting mitigating evidence of McPherson’s terrible 
childhood at age ten or eleven…. Trial counsel also failed to contact McPherson’s brother, Joel, despite 
having knowledge that McPherson’s mother had allegedly abused McPherson and Joel during their 
childhood, that Joel was McPherson’s only sibling and two years older than McPherson, and that Joel was 
incarcerated within the state at the time of trial preparation and could be easily located for an interview.  
While counsel noted that Joel was incarcerated, he never provided a reason for not contacting him…. Trial 
counsel also failed to pursue other obvious sources of information.  McPherson provided defense counsel 
with a list of youth detention centers, group homes, and foster homes where he was placed during his youth; 
yet, the record shows that counsel failed to seek McPherson’s records from any of those facilities…. The 
name Linda Gamble, McPherson’s foster mother, also appeared as the only individual on the list that 
McPherson provided to trial counsel of places where he spent time during his youth, yet trial counsel failed to 
contact her and could not recall whether they even followed up with McPherson as to who she was…. 
Counsel’s failure to investigate further into McPherson’s life history was not a strategic decision but stemmed 
from counsel’s inattention, the habeas court properly found that counsel’s failures in this area were 
unreasonable.  Hall v. McPherson, 284 Ga. 219, 222 - 23 (2008) (footnotes omitted). !

4.3.3.2.3.2.2 Decision not to investigate defendant’s drug use !



ü Despite having numerous reasons to conduct a thorough investigation into McPherson’s  past drug abuse and 
mental history, trial counsel failed to obtain a complete file on McPherson’s past hospitalizations.  It is 
undisputed that counsel were aware from several sources that McPherson had been treated at Charter 
Peachford Hospital for drug addiction and depression in November 1995.  Counsel even questioned 
McPherson’s mother and his former girlfriend about this hospitalization during their testimony at the 
sentencing phase of the trial.  However, inexplicably, they never sought McPherson’s Charter Peachford 
records and never contacted any personnel who treated him there.  Hall v. McPherson, 284 Ga. 219, 230 
(2008). !

ü Counsel also failed to investigate the records served on them by the State for any mitigating evidence that 
could possibly be used in rebuttal, and they failed to interview personnel who treated McPherson at the 
facilities where the records originated…. No reasonable lawyer in counsel’s position would have decided not 
to seek McPherson’s drug treatment records, particularly his Charter Peachford records.  Trial Counsel’s 
investigation also was not reasonable in light of the guidelines set forth by the American Bar Association, 
which provide that counsel at every stage of a capital case have a continuing duty to investigate issues bearing 
upon penalty and to seek information that supports mitigation or rebuts the prosecution’s case in aggravation.  
As counsel had no rational strategy reason for failing to develop this mitigating evidence, their performance 
fell below an objective standard of reasonableness.  Hall v. McPherson, 284 Ga. 219, 232 - 33 (2008) 
(footnotes omitted). !

4.3.3.2.3.3 Witness interviews and preparation  !
ü Lewis’ trial counsel testified that he had been trying cases for 16 years, including many criminal cases, and 

currently served as a judge in magistrate court.  He testified that he received and reviewed a full discovery 
package from the state, including the investigating officer’s report and the victim’s telephone records, and that 
he gave copies of the discovery documents to Lewis months before trial.  Counsel added that he reviewed the 
victim’s statements, met with Lewis at least four or five times before trial, reviewed the evidence with him, 
attempted to reach the victim by phone several times before trial discussed with Lewis potential witnesses, 
and worked with Lewis to formulate a trial strategy.  The attorney saw no need to interview the police 
detective because he had obtained and reviewed the detective’s detailed written report and he considered the 
witness to be only of secondary importance.  We cannot say that the trial counsel’s failure to personally 
interview the detective or the victim before trial fell below an objective standard of reasonableness.  Lewis v. 
State, 297 Ga. App. 517, 519 - 20 (2009) (fn. omitted). !

4.3.3.2.4 Failure to meet with the defendant  !
ü The trial attorney testified that in preparation for trial he reviewed the district attorney’s file in it is entirety, 

including transcripts or interviews with eyewitnesses.  He also interviewed another eyewitness to the incident 
whom he knew to be trustworthy and two police officers who had knowledge of the incident.  He testified that 
he met with Daniel initially to give him a copy of his statement and explained that they would need to discuss 
it in detail.  He returned to the jail to review the statement in detail prior to trial.  Therefore, Daniel’s 
assertions that trial counsel failed to adequately meet with him before trial and failed to conduct any pretrial 
investigation are unsupported by the record.  Daniel v. State, 228 Ga. App. 634, 636 (1997). !

4.3.3.3 Trial strategy and tactics  !
ü Decisions about what trial motions should be made, which witnesses to call, whether and how to conduct 

cross-examinations and all other strategies and tactical decisions are the exclusive province of the attorney 
after consultation with his client.  A conviction will not be reversed for ineffective assistance of counsel 
unless counsel’s conduct so undermined the proper functioning of the adversarial process that the trial cannot 
be relied on as having produced a just result.  Keith v. State, 279 Ga. App. 819, 825 (2006) (fns omitted). !

ü As a general rule, maters of reasonable tactics and strategy, whether wise or unwise, do not amount to 
ineffective assistance of counsel.  Matters of trial tactics, even if they appear in hindsight to be questionable, 
are grounds to find counsel ineffective only if the tactical decision is so patently unreasonable that no 
competent attorney would have chosen it.  Dyer v. State, 295 Ga. App. 495, 498 (2009) (citations omitted). !



ü As a general rule, matters of reasonable tactics and strategy, whether wise or unwise, do not amount to 
ineffective assistance of counsel.  Wheat v. State, 282 Ga. App. 655, 656 (2006) (quoting Grier v. State, 273 
GA. 363, 365 (2001)). !

ü Mency’s trial counsel selected jurors, made an opening statement, made appropriate objections, conducted 
cross-examinations of the State’s witnesses, conducted a direct examination of Mency, presented several 
character witnesses … made a closing argument, and reserved objections to the trial court’s main jury 
charges.  In other words, based on the totality of the representation, Mency had the benefit of competent, 
well-prepared, and aggressive trial counsel for his defense.  Mency v. State, 228 Ga. App. 640, 644 (1997). !

4.3.3.3.1 Pretrial motions !
4.3.3.3.1.1 Decision not file a motion to suppress  !
ü The mere failure to file a suppression motion does not constitute per se ineffective assistance of counsel.  

Ponder v. State, 201 Ga. App. 388, 390 (1991) (citation omitted). !
ü The record in the instant case clearly shows that if the items seized from appellant’s automobile had been 

suppressed, the State under the evidence of the case would still have proven each and every essential 
allegation of the crime alleged.  Furthermore, under the evidence of this case, the search of appellant’s 
automobile was a lawful search and a motion to suppress would not lie.  Under the undisputed evidence of 
record, the inclupatory clothing was found in plain view in appellant’s automobile.  The discovery of these 
clothes and the fact that appellant and his automobile matched the previously-obtained description of the 
robber and his getaway vehicle provided probable cause for his arrest as well as the subsequent search.  If 
follows that the ensuing seizure of the gun was the product of a valid search.  Appellant’s motion for new trial 
on the ground of ineffective assistance of counsel was correctly denied by the trial court.  Ponder v. State, 201 
Ga. App. 388, 390 (1991) (citations omitted). !

4.3.3.3.1.2 Decision not to file a motion to suppress identification !
ü In assessing an ineffectiveness claim we need not discuss the prejudice portion of the inquiry if the defendant 

has made an insufficient showing on the performance component.  Since Mohammed has not shown that a 
motion to suppress the identification would have been granted, he cannot show that his trial counsel’s 
performance was deficient.  Even if Mohammed had been able to show that the motion would have been 
granted, it is unlikely that he would have been able to prove counsel’s deficiency in light of the independent 
origin of L.G.’s identification of him and the victims’ unequivocal testimony that they could see him clearly 
during the incident.  Therefore, Mohammed’s ineffectiveness claim fails.  Mohammed v. State, 295 Ga. App. 
514, 517 (2009) (footnote omitted). !

4.3.3.3.1.3 Decision not to move for change of venue !
ü At the motion for new trial hearing, trial counsel testified that he decided not to seek a change of venue 

because he had previously tried a similar high profile case in the same county and had obtained a verdict of 
acquittal in that case, and he believed that the pretrial publicity in the instant case would actually benefit the 
defense.  Based on this testimony, the trial court did not clearly err in finding that the attorney’s strategic 
decision not seek a change of venue was not deficient.  The decision whether to file a motion for a change of 
venue, as with other motions, is a matter of trial strategy and tactics.  As a general rule, matters of reasonable 
trial strategy and tactics do not amount to ineffective assistance of counsel.  Wilson has thus failed to 
overcome the strong presumption that the lawyer’s tactical decision falls within the broad range of 
professional conduct.  Wilson v. State, 286 Ga. 141, 143 (2009) (citations omitted). !

4.3.3.3.2 Jury selection !
4.3.3.3.2.1 Decision not to challenge prospective jurors for cause !
ü The transcript of voir dire does not reveal that Ms. Saxon had a fixed and definite opinion as to the issue of 

guilt or that she would be unable to decide the case based on the evidence and the trial court’s instructions, 
Appellant neither overcame the strong presumption that counsel’s failure to seek Ms. Saxon’s removal 



constituted reasonable professional assistance, nor could Appellant show how he was prejudiced by that 
failure.  Since an effort to strike the juror would have been unsuccessful, the attorney was not deficient for 
failing to make the losing motion to do so.  Cade v. State, 289 Ga. 805, 808 (2011). !

ü We need not resolve whether trial counsel was deficient for failing to challenge prospective jurors Cohen and 
Wright for cause because Carr has failed to meet his burden of showing actual prejudice…. The actual 
prejudice showing required to prove a claim of ineffective assistance of counsel is whether there is a 
reasonable probability (i.e., a probability sufficient to undermine confidence in the outcome) that, but for 
counsel’s unprofessional errors, the result of the proceeding would have been different…. The record shows 
that Carr’s counsel eventually used peremptory challenges to remove prospective jurors Wright and Cohen; 
obviously, neither played any role in the sentencing determination.  Further, Carr still had one unused 
peremptory challenge remaining when the jury was seated … Head v. Carr, 273 Ga. 624 (2001). !

4.3.3.3.3 Agreements and stipulations  !
ü Mency’s trail counsel testified at the hearing on the motion for new trial that he made an agreement with the 

State that he would not introduce the diagram into evidence if the State did not introduce a videotape of 
victim interviews into evidence.  Mency’s trial counsel testified “There was trade-off there.” … The 
testimony of Mency’s trial counsel conclusively establishes that his decision not to offer the diagram into 
evidence was part of his trial strategy.  As stated above, the fact that Mency and his appellate counsel disagree 
with the decisions, tactics, or strategies made by trial counsel does not demonstrate that Mency’s trial counsel 
rendered ineffective assistance.  Mency v. State, 228 Ga. App. 640, 647  (1997). !

ü Mency does not show by the record how a stipulation about the consistency between the witnesses videotaped 
interviews and the witnesses’ in-court testimony prejudiced his defense.  Because Mency did not meet the 
second prong of the Strickland test, we also affirm the trial court on this enumeration of error.  Mency v. 
State, 228 Ga. App. 640, 647  (1997). !

4.3.3.3.4 Defenses   !
ü At the hearing on the motion for new trial, trial counsel testified that he developed a three-part defense 

strategy after reviewing the statement Daniel gave to law enforcement officers about the incident.  First, he 
intended to establish the facts of this case were consistent with misdemeanor rather the felony involuntary 
manslaughter.  Second, the attorney stated he intended to introduce testimony establishing that Daniel acted in 
self-defense.  Finally, the attorney stated that he intended to introduce mitigating evidence, such as Daniel’s 
attempt to assist in administering CPR to Pack.  There is no merit to Daniel’s allegation that trial counsel 
failed to present a defense.  Decisions regarding which defense or defenses to pursue at trial are a matter of 
trial strategy with which this Court will not generally interfere.  Daniel v. State, 228 Ga. App. 634, 635 (1997) 
(citation omitted). !

4.3.3.3.4.1 Actual innocence !
ü Trial counsel sought to create reasonable doubt in the minds of the jurors that Lewis had committed the 

murder by attacking the police investigation of the crime scene; by suggesting that a hysterical Kellee had 
seen Lewis in the apartment but had not actually seen him attacking her mother; by showing that Lewis had 
very little blood on him at the time of his arrest despite the large amount of blood at the crime scene; and by 
suggesting that Epps had committed the crime, had quickly showered in the upstairs bathroom, and had then 
run outside just before the police arrived…. Trial counsel supported their innocence theory with the 
testimony of Patrick Coffey, their investigator and blood spatter expert.  Coffey testified that, base on his 
analysis, the perpetrator would have sustained a significant amount of blood on the upper part of his body as 
a result of the attack and that the large amount of blood at the crime scene and the small amount of blood on 
Lewis and his clothing at the time of his arrest indicated that Lewis was not the assailant…. All things 
considered, we conclude that the habeas court erred as a matter of law in finding that Lewis was prejudiced 
by trial counsel’s presentation of their actual innocence theory.  Hall v. Lewis, 286 Ga. 767, 782 - 83 (2010). !

4.3.3.3.4.2 Consent !



ü Appellant conducted an active defense based on the legitimate theory that he had not assaulted the victim and 
that any touching of the victim had been consensual.  Further, when asked at trial whether he had ever been 
treated for any mental problem other than a “spelling problem,” appellant testified “no, sir.”  Thus, the 
transcript of appellant’s trial reflects that a definite trial strategy was being employed by the defense…. 
Considering the posture of the evidence before us in this light, we find it all the more certain that appellant’s 
enumeration of error is without merit.  Rogers v. State, 195 Ga. App. 446, 448 (1990). !

4.3.3.3.4.3 Justification (self defense)  !
4.3.3.3.4.3.1 Decision not to admit Chandler evidence (evidence of prior acts of violence committed by the victim) !
ü At the motion for new trial hearing, …, trial counsel specifically explained that he did not present the 

Chandler evidence, which he had investigated, because he understood that if he did so, the State would 
present a “plethora of witnesses” to testify that “Mr. Brooks’s reputation in the community was non-
violent.” (…) Trial counsel also testified that he thought the evidence of Brooks’s prior violent act would be 
nullified by the State’s rebuttal evidence about the victim’s peaceful reputation…. The decision was a matter 
of reasonable trial strategy and does not amount to ineffective assistance of counsel.  Johnson v. State, 286 
Ga. 787, 791 - 92 (2010) (citation omitted). !

ü The trial attorney testified that he was aware that the victim had a prior conviction, possibly for manslaughter, 
but that he considered it to be less relevant to the justification defense than the evidence that Nichols himself 
had recently been stabbed by her.  Matters of reasonable trial strategy and tactics do not amount to ineffective 
assistance of counsel.  Deciding what evidence to present or to forego in defending a client charged with a 
crime is a matter of trial strategy and tactic.  Accordingly, the attorney’s determination to rely exclusively on 
prior difficulties between Nichols and the victim was not an instance of deficient performance.  Nichols v. 
State, 281 Ga. 483, 485 (2007) (citations omitted). !

4.3.3.3.4.3.2 Decision not to call witnesses to testify that the victim injured the defendant !
ü The testimony at trial therefore clearly conveyed that Brooks was aggressive and struck Johnson in the back 

of the head…. The forensic evidence demonstrated that Brooks was shot from a distance while on the floor in 
the bedroom / bathroom area of the house and not while standing and struggling with Johnson in the kitchen, 
as Johnson testified.  Under these circumstances, we conclude that Johnson has failed to carry his burden to 
show that, if Officer Hobbs had testified at trial, there is a reasonable probability that the result of the trial 
would have been different.  Johnson v. State, 286 Ga. 787, 792 (2010). !

4.3.3.3.4.4 Insanity !
4.3.3.3.4.4.1 Decision not to present evidence of insanity !
ü We find that there exists no reasonable probability that the outcome of appellant’s case would have been 

different within the meaning of Strickland, ... In particular we note that none of the experts could testify that, 
at the time of the alleged act, appellant either was laboring under any delusional compulsion which 
overmastered his will to resist committing the crime, or that he lacked the mental capacity to distinguish right 
from wrong in relation to such act.  The effect of this self-imposed limitation, by the experts, as to the scope 
of their testimony is relevant to the disposition of this issue, as schizophrenia is a psychosis, but a psychosis is 
not the equivalent of insanity.  The mere showing that a person suffers from schizophrenia or some other 
psychosis does not establish legal insanity.  Rogers v. State, 195 Ga. App. 446, 447 - 48 (1990) (citations 
omitted). !

4.3.3.3.4.5 Intoxication !
ü Had trial counsel presented evidence that Lewis was intoxicated at the time of the crimes, the State would 

have been entitled to request the trial court to instruct the jury that voluntary intoxication was not justification 
for a criminal act and to argue to the jury that such evidence would not excuse his conduct.  We note that at 
trial the State had requested such a charge on voluntary intoxication, which it withdrew when there was no 
evidence presented that Lewis was intoxicated at the time of the murder.  Accordingly, we find, as a matter of 



law, that the habeas court erred in finding that trial counsel’s failure to admit Lewis’ statements to show 
voluntary intoxication prejudiced him.  Hall v. Lewis, 286 Ga. 767, 774 - 75 (2010) (citations omitted). !

4.3.3.3.4.6 Party to a crime !
4.3.3.3.4.6.1 Decision to rely on the defense that a second actor was involved in the crime !
ü Holsey asserts in his cross-appeal that trial counsel performed deficiently in preparing and presenting 

evidence supporting a theory of a second shooter…. Holsey has failed to show that the absence of those 
alleged deficiencies would have resulted in a reasonable probability of a different guilt/innocence phase 
verdict and that he has failed to show prejudice in the sentencing phase sufficient for the success of his 
overall claim of ineffective assistance in that phase.  Schofield v. Holsey, 281 Ga. 809, 814 – 815 (2007). !

4.3.3.3.5 Character evidence   !
4.3.3.3.5.1 Decision to object to character evidence !
ü The record reveals that counsel objected to the letters appellant sent the victim from prison based on grounds 

that they were irrelevant and more prejudicial than probative…. At the motion for new trial hearing, 
appellant’s trial counsel and his appellate counsel agreed that the objection trial counsel made based on 
prejudice subsumed an objection based on character.  Consequently, appellant did not show that trial 
counsel’s performance was deficient.  Thus, the trial court was correct in declining to find trial counsel 
ineffective on this basis.  Matthews v. State, 284 Ga. 819, 823 (2009) (citation omitted). !

4.3.3.3.5.2 Decision not to move for a mistrial !
ü Even assuming Dyer’s trial counsel was deficient in failing to move for a mistrial or request curative 

instructions, Dyer’s ineffective assistance claim fails because he cannot show that there exists a reasonable 
probability that but for counsel’s errors, the outcome of the trial would have been different.  When asked 
about committing sodomy on a 14-year-old, Dyer responded: “Best I can remember that was found not guilty 
by a jury.”  Because the trial court sustained Dyer’s counsel’s objection to any further questioning, the jury 
heard no evidence concerning the circumstances giving rise to the sodomy charge and, further, heard no 
evidence refuting or contradicting Dyer’s testimony that he was acquitted of this charge.  Under these 
circumstances, we cannot find that Dyer suffered prejudice.  Dyer v. State, 295 Ga. App. 495, 500 (2009) 
(citations omitted).   !

ü Although in retrospect, Weeks’s trial attorney stated that he should have raised further objections during 
Adams’s testimony, effectiveness is not judge by hindsight or by the result.  Weeks has failed to show a 
reasonable possibility that the outcome of his trial would have been different if his attorney had raised such 
objections, especially in light of the other evidence in the case.  And … a mistrial was not warranted, trial 
counsel was not ineffective in failing to move for a mistrial at an earlier point in the testimony.  Weeks v. 
State, 270 Ga. App. 889, 895 (2004) (citation omitted). !

4.3.3.3.5.3 Decision not to object to character evidence !
ü As a general rule, matters of reasonable tactics and strategy, whether wise or unwise, do not amount to 

ineffective assistance of counsel.  Ortiz complains that counsel was ineffective for failing to object to 
improper character evidence, specifically, acts of domestic violence allegedly perpetrated by Ortiz against the 
two girls and their mother…. At the hearing on Ortiz’s motion for new trial, counsel testified that he 
intentionally did not object to the evidence of domestic violence because his defense theory was that the 
children had made up their allegations of sexual abuse because Ortiz was a strict disciplinarian and spanked 
the children, and they wanted to get Ortiz out of the house so that S.T.’s father would move back in with 
them…. Thus, counsel’s testimony clearly demonstrates that his failure to object to the domestic violence 
evidence was not an oversight but was, instead, the result of a strategic decision.  Consequently, Ortiz is 
unable to support his claim that counsel’s failure to act constituted ineffective assistance.  Ortiz v. State, 295 
Ga. App. 546, 550 - 51 (2009) (citations omitted). !

4.3.3.3.5.4 Decision not to present good character evidence 



!
ü First, the habeas court’s finding that trial counsel failed to present any good character evidence is clearly 

erroneous since trial counsel presented Carr’s mother and uncle to testify about Carr’s good, non-violent 
character.  Second, it was not unreasonable for trial counsel to avoid presenting a large amount of character 
witnesses because, as Martin stated on habeas corpus, it would not have been effective in light of Carr’s 
criminal record and the evidence presented at trial.  It was reasonable for trial counsel to focus instead on 
expert witnesses to support his defense of diminished capacity due to intoxication, control by Burgeson, and 
a history of physical, sexual, and substance abuse.  This is especially true in light of the weak structure of this 
mitigating character evidence.  A succession of mitigation witnesses, including several witnesses whose only 
contact with Carr had occurred when he had periodically visited his father at his father’s workplace, 
testifying that Carr was polite and never violent would have been easily rebutted by the State with evidence 
about Carr’s juvenile adjudication for hitting his father with a stick, with his prior adult convictions for 
burglary and theft, and with the overwhelming evidence of his guilt in the victim’s murder.  Trial counsel was 
not ineffective with regard to the presentation of good character evidence.  Head v. Carr, 273 Ga. 613, 632 - 
32 (2001) (citations omitted). !

4.3.3.3.5.5 Decision to open the door to character evidence !
ü We hold that trail counsel’s strategic decision at the time of trial to open the door to evidence that Dyer had 

abused his sisters fell within the wide range of reasonable professional conduct.  Dyer v. State, 295 Ga. App. 
495, 499 (2009) (citations omitted). !

4.3.3.3.6 Objections at trial and evidentiary issues !
✓ Failure to make a meritless objection cannot be evidence of ineffective assistance.  Williamson v. State, 285 

Ga. App. 779, 784 (2007) (citation omitted). !
4.3.3.3.6.1 Decision not to admit documentary evidence !
ü A forensic toxicologist testified that the victim’s blood tested positive for a metabolite of cocaine and that 

paranoia and aggressiveness are side effects of cocaine use…. The results of the report were read into the 
record.  The toxicologist’s testimony was more extensive than her report and was consistent with other 
testimony.  The assertion that producing a copy of the toxicologist’s report would have altered the outcome of 
the trial when testimony concerning the report did not have that effect is mere speculation.  Such speculation 
raises no more than a mere possibility, a showing which is insufficient in these circumstances.  The 
toxicologist’s report would have been cumulative of her testimony at trial.  Timmreck accordingly cannot 
establish how counsel’s performance, even if deficient, prejudiced his defense so as to support a claim of 
ineffective assistance of counsel.  Timmreck v. State, 285 Ga. 39, 42 (2009) (citations omitted). !

4.3.3.3.6.2 Decision not to object to admission of evidence !
ü Although there was no evidence that any of the perpetrators used the bat during the offense which was 

submitted to the jury, that is, the robbery of the female victim, that was evidence that Turner took the bat 
when the four men left Kemp’s house on their way to commit the offense.  Accordingly, the bat remained 
relevant to show that Turner intentionally participated in the robbery of the female victim and was not merely 
present in the car at the time of the traffic stop, as he argued.  Sending all properly admitted real evidence to 
the jury room is standard practice and is not objectionable.... Counsel’s failure to make a futile objection was 
not ineffective assistance.  Williamson v. State, 285 Ga. App. 779, 785 - 86 (2007) (citations omitted). 

ü !!
4.3.3.3.6.3 Decision not to object to admission of prior testimony !
ü Nesbitt [] complains that trial counsel should have objected when the lead detective read to jurors from a 

preliminary hearing transcript…. During trial, the prosecution asked the detective, who attended the 
preliminary hearing, about Nesbitt’s statement.  When the detective indicated that he could not remember the 
statement “word for word,” the prosecutor gave him the preliminary hearing transcript to refresh his 
recollection.  The detective then [read] from the transcript…. Decisions regarding when and how to raise 
objections are generally matters of trial strategy and such strategic decision do not constitute deficient 



performance unless they are so patently unreasonable that no competent attorney would have chosen them.  
At the new trial hearing, trial counsel explained that he allowed the detective to testify specifically about the 
transcript’s content so that he could cross-examine the detective about a “blank” in the transcript and thus 
imply that it did not reflect Nesbitt’s entire statement.  Even if an objection could have been raised, trial 
counsel wanted to use the wording of the transcript to shed doubt upon Nesbitt’s statement.  This strategic 
decision was reasonable.  Nesbit v. State, 296 Ga. App. 139, 142 - 43 (2009) (footnotes omitted). !

4.3.3.3.6.4 Decision not to object to foundation for documentary evidence !
ü In conjunction with testimony from the state’s fingerprint expert, the trial court admitted Nesbitt’s fingerprint 

card into evidence.  Nesbitt now argues that trial counsel should have raised a foundational objection to the 
card.  Pretermitting whether a deficiency occurred, Nesbitt cannot show prejudice.  The expert testified at trial 
that he identified the fingerprint lifted from the candy wrapper by comparing it against the fingerprint card.  
Nesbitt does not argue that the expert’s testimony or the fingerprint comparison was inadmissible.  Even 
without the card, therefore, the jury would have heard testimony about that comparison, as well as the 
expert’s conclusion that the fingerprint on the candy bag belonged to Nesbitt.  Exclusion of the fingerprint 
card would not have changed the trial result.  Nesbit v. State, 296 Ga. App. 139, 142 (2009).   !

4.3.3.3.6.5 Decision not to object to similar transaction evidence !
ü Nesbitt argues that trial counsel did not adequately challenge the similar transaction evidence and failed to 

object to the trial counsel’s similar transaction jury instruction.  But as we have already found, any error in the 
admission of this evidence or the court’s instruction was harmless.  Nesbitt thus cannot demonstrate 
prejudice.  Nesbit v. State, 296 Ga. App. 139, 141 (2009). !

4.3.3.3.7 Witnesses   !
ü Burk contends trial counsel pursued an unsound defense strategy in three particulars: (1) by eliciting 

testimony that the victim accused Burk, while he was under indictment on these charges, of using a ladder to 
enter her bedroom window to have sexual intercourse with her; (2) by choosing not to question the victim 
about the appearance of Burk’s erect penis; and (3) by choosing not to call as a witness Burk’s other daughter.  
At the motion for new trial, trial counsel testified that he believed the victim’s description of the ladder 
incident was ludicrous on its face and would undermine her credibility.  Trial counsel testified that evidence 
of Burk’s “penile dysfunction” would work against their efforts to focus on the victim’s mental illness and 
history of lying about being sexually assaulted and on the victim’s mother’s motives.  Furthermore, asking the 
victim about the appearance of Burk’s penis was risky because they did not know if she could answer 
correctly.  Finally, trial counsel testified that he decided not to call the other daughter as a witness because, 
given surprising testimony from a third daughter and the prosecuting attorney’s suggestion that she had 
grounds for impeachment, he believed the second daughter’s testimony might be detrimental.  In this case, 
trial counsel’s explanation of his strategic choices provided sufficient evidence to support the trial court’s 
ultimate conclusion that Burk received constitutionally adequate representation at trial.  Burk v. State, 253 
Ga. App. 272, 274 - 75 (2001) (citation omitted). !

4. 3.3.3.7.1 Decision not to invoke the rule of sequestration !
ü Bihlear contends his counsel was ineffective for failing to invoke the rule of witness sequestration.  He cites 

no legal authority, nor have we found any, that holds that merely failing to invoke the rule constitutes 
deficient performance.  Bihlear v. State, 295 Ga. App. 486, 489 (2009). !

4.3.3.3.7.2 Decision not to call certain witnesses  !
ü Freeman asserts that trial counsel should have called Cunningham to testify, but … counsel did not believe 

that Cunningham’s testimony would be helpful to an extent worth giving up the right to final closing 
argument, which, at the time of trial, was recognized as a reasonable defense strategy.  The fact that present 
counsel would pursue a different strategy does not render trial counsel’s strategy unreasonable.  Effectiveness 
of trial counsel is not judged by hindsight or result.  Freeman v. State, 284 Ga. 830, 835 (2009) (citation 
omitted). !



ü Because Wheat failed to proffer during the motion hearing the testimony of any witnesses who would have 
provided testimony at trial that was favorable for the defense and would have changed the outcome of the 
trial, he has failed to carry his burden of showing that trial counsel’s failure to call the witnesses prejudiced 
his defense.  Therefore, this ineffectiveness claim must fail.  Wheat v. State, 282 Ga. App. 655, 657 (2006) 
(citations omitted). !

ü When determining the prejudicial effect of counsel’s failure to call a witness, a defendant must make an 
affirmative showing that specifically demonstrates how counsel’s failure affected the outcome of his case.  
Trial counsel’s failure to call a witness cannot be deemed prejudicial without a showing that he witness’s 
testimony would have been relevant and favorable to the defendant.  Keith v. State, 279 Ga. App. 819, 826 
(2006) (fns omitted). !

ü Decisions regarding which witnesses will be called are a matter of trial strategy and tactics, and even a 
tactical error does not constitute ineffective assistance of counsel.  Daniel v. State, 228 Ga. App. 634, 636 
(1997) (citation omitted). !

ü The failure of trial counsel to employ evidence cannot be deemed prejudicial in the absence of a showing that 
such evidence would have been relevant and favorable to the defendant.  Because appellant failed, at the 
hearing on his motion for new trial, to make any proffer of the uncalled witness’ testimony, it is impossible 
for appellant to show there is a reasonable probability the results of the proceedings would have been 
different.  It cannot possibly be said that the additional witnesses would have testified favorably to appellant.  
Ponder v. State, 201 Ga. App. 388, 389 (1991) (citations omitted). !

4.3.3.3.7.2.1 Decision not to call expert witnesses !
ü The choice not to call Dr. Hutto was a strategic decision.  Given the level of deference due such a decision, 

the fact that McPherson’s “story” and some of the comments he made to Dr. Hutto could reasonably be 
viewed as damaging to McPherson, and the fact that his report is not strongly favorable, it is at least arguable 
that the habeas court erred in finding that counsel’s decision to forego Dr. Hutto’s testimony was 
unreasonable.  Hall v. McPherson, 284 Ga. 219 (2008) (footnotes omitted). !

ü Although, at trial, defense counsel elicited from McPherson’s mother and former girlfriend the facts that 
McPherson had been treated for drug addiction at Charter Peachford an that he had remained in treatment 
until he was released because “the insurance money ran out,” this testimony did not provide him with the 
meaningful scientific and psychiatric evidence that counsel reasonably had available to them.  Hall v. 
McPherson, 284 Ga. 219, 231 (2008) (fn. omitted). !

ü The State argued that McPherson had rejected efforts at drug rehabilitation and presented as evidence in 
aggravation two mental health clinicians who testified that McPherson left their detoxification programs 
against medical advice.  Rather than present readily available psychiatric mitigating evidence in rebuttal, 
counsel testified that they relied on Owen’s appearance and testimony at the guilt / innocence phase “to show 
the jury what cocaine addiction can do.” … This testimony did not explain, as a mental health expert could 
have, that, as a result of McPherson’s childhood history of abuse and neglect that led to his major depression 
and his early exposure to alcohol and drugs, drug addiction and treatment were not simply matters of choice 
for him.  Counsel’s failure to adequately investigate and prepare psychiatric mitigating evidence regarding 
McPherson’s drug dependence allowed the State to present its supporting evidence with virtually no 
challenge, enabling the prosecutor to argue in closing that McPherson has chosen himself not to accept the 
treatment of the hospital facilities and so he has chosen the course in which he finds himself now.  Under 
these circumstances, the habeas court did not err by finding actual prejudice.  Therefore, we affirm the habeas 
court’s finding of ineffective assistance of trial counsel and its vacation of McPherson’s death sentence.  Hall 
v. McPherson, 284 Ga. 219, 235 (2008). !

ü Trial counsel utilized four experts in the investigation of Carr’s mitigation case and presented three of them at 
Carr’s trial.  It was reasonable under these circumstances for trial counsel to determine that it had enough 
experts to support Carr’s mitigation case, and cease obtaining additional experts for trial.  Moreover, the 
information in Ellis’ treatment summary is generally consistent with the evidence presented by Carr’s experts 
at trial.  Trial counsel was not ineffective for failing to utilize John Ellis.  Head v. Carr, 273 Ga. 613, 629 
(2001) (citations omitted). 



!
ü The decision on whether to call an expert witness is one of trial strategy.  There is a strong presumption that 

trial counsel provided effective representation, and we will not find ineffectiveness if trial counsel’s strategy 
and trial tactics were reasonable at the time.  The trial attorney testified at the hearing on the motion for new 
trial that he did not consider hiring an expert on interviewing techniques because he did not think that the 
interviewing techniques employed by Wolfe or Adams were improper…. Thus, trial counsel’s decision was 
one of reasonable trial strategy and does not support a claim of ineffective assistance of counsel.  Weeks v. 
State, 270 Ga. App. 889, 894 (2004) (citations omitted). !

ü Weeks’s trial attorney stated that he did not see any reason to obtain expert consultation or testimony with 
regard to the medical records.  After the state’s expert testified that the abrasions found on the victim were 
consistent with her story of abuse, the attorney elicited testimony of cross-examination that the abrasions 
could have been the result of something other than child abuse.  Thus, the trial attorney stated that the 
testimony went just as he hoped it would.  This decision was, again, a matter of reasonable trial strategy.  
Weeks v. State, 270 Ga. App. 889, 895 (2004) (citation omitted). !

ü Counsel testified that he decided not to call the medical examiner as a witness because he did not want the 
jury to dwell on the actual death of Pack.  This was a tactical decision made by counsel, which does not 
equate with ineffective assistance.  Daniel v. State, 228 Ga. App. 634, 636 (1997) (citation omitted). !

4.3.3.3.7.2.2 Decision not to call witnesses with questionable credibility !
ü When asked why he had not called more family members as mitigation witnesses, Martin testified that he did 

not feel that calling them would be in Carr’s best interest because, “I could not know that what they told me 
today, they would tell me the same thing tomorrow because there were instances when they didn’t.”  When 
asked specifically why he had not called Carr’s double-murderer cousin to testify, Martin replied that trying to 
influence the jury with that king of witness would not have been very wise…. It was not unreasonable trial 
strategy to avoid presenting child molesters and murders as mitigation witnesses.  Head v. Carr, 273 Ga. 613, 
627 (2001). !

ü Martin testified at the habeas hearing about his reluctance to call more Carr family members to testify due to 
what he perceived to be a lack of consistency and reliability in their statements.  This is a valid strategic 
reason for limiting the use of these witnesses.  [], when asked specifically about possibly calling Carr’s friend 
to testify, Martin said he was “not at all what I wanted on behalf of Mr. Carr” due to the friend’s heavy drug 
use…. Even if trial counsel had been deficient, there is no actual prejudice because Carr and his experts 
testified about Carr’s depressed and drug-affected mental state before the murder as well as Burgeson’s 
dominating personality and behavior.  In addition, several State witnesses testified about the drugs and 
alcohol being used at the party, one of Carr’s other uncles testified about Carr’s depression on the day of the 
murder, and a State witness, who had known Burgeson for years, admitted on cross-examination that she was 
afraid of her.  Head v. Carr, 273 Ga. 613, 628 (2001) (citations omitted). !

4.3.3.3.7.2.3  Decision not to call witnesses whose testimony would be inadmissible !
ü Lewis [] presented the affidavit testimony of Kimberly Silinzy, Ms. Lewis’ friend in whose apartment Ms. 

Lewis and her children were living at the time of the murder.  The habeas court found that Lewis was 
prejudiced by trial counsel’s failure to present this testimony at trial, because Silinzy’s testimony that she 
never witnessed any domestic violence by Lewis against the victim could have countered the State’s evidence 
of such abuse.  We conclude, however, that Silinzy’s testimony would not have been able to counter the 
significant evidence of Lewis’ threatening and harassing behavior toward the victim actually presented at 
trial, particularly in light of the evidence that the victim and the children were living with Silinzy because 
Lewis had kicked in the door to their apartment…. Given Lewis’ failure to show Silinzy’s testimony about 
his and the victim’s relationship to be anything other than hearsay, his failure to attempt any showing of why 
the general exclusion of hearsay should not apply in this case, and his failure to show any specific lawful use 
of the statements, the hearsay statements in Silinzy’s affidavit must be regarded as completely inadmissible 
and without probative value….  Silinzy also told the police that she told Ms. Lewis that she suspected that 
Lewis was “watching” her, that she had an uneasy feeling about his being around, and that he had scared Ms. 
Lewis before.  Accordingly, there is no reasonable probability that this additional evidence would have led a 



jury to return a verdict of voluntary manslaughter rather than malice murder.  Hall v. Lewis, 286 Ga. 767, 776 
- 78 (2010) (citation omitted). !

4.3.3.3.7.3 Decision to limit the scope of direct or cross examination  !
ü In light of the testimony from [] witnesses corroborating Kellee’s statements made during or shortly after the 

incident that Lewis was the one attacking her mother, Kellee’s accurate description of Lewis’ clothing, her 
testimony the she did not recall speaking to Knowles or what she said, and the trial testimony by several 
witnesses that she was hysterical and distraught at the crime scene, we conclude that, even had trial counsel 
cross-examined Kellee regarding Knowles’ statements, he would not have been able to raise significant 
doubts about Kellee’s identification of Lewis as her mother’s attacker and, thus, that there is no reasonable 
probability that such cross-examination would have altered the outcome of Lewis’ trial.  Hall v. Lewis, 286 
Ga. 767, 780 (2010). !

ü The scope of cross-examination is grounded in trial tactics and strategy, and will rarely constitute ineffective 
assistance of counsel.  Stahl’s inconsistency in his various versions of events was addressed on direct 
examination, and his statements to the police were placed before the jury.  Trial counsel testified that he did 
not consider Stahl to be a believable witness, the weight of the evidence was clearly against Stahl, and 
counsel’s strategy was to try to keep Freeman in the background and avoid responsibility for the crimes.  It 
was not error to deny the motion for new trial on the ground of ineffectiveness of trial counsel.  Freeman v. 
State, 284 Ga. 830, 835 (2009) (citation omitted). !

ü Holsey argues that his trial counsel performed deficiently in failing to demonstrate the alleged inadequacy of 
the State’s investigation, including its failure to take certain photographs, to conduct certain testing, to 
conduct certain fingerprint analyses, and to record evidence on a to-scale diagram.  In light of … Holsey’s 
failure to show that a more thorough investigation by the State would have yielded any significant 
exculpatory or mitigating evidence, the Court finds that no actual prejudice has been show regarding trial 
counsel’s allegedly-deficient performance regarding the State’s investigation.  Schofield v. Holsey, 281 Ga. 
809, 816 (2007). !

ü At trial, Carr’s counsel presented extensive evidence of Carr’s substance abuse problems and traced them to 
the lack of supervision he received as a young teenager from his alcoholic father.  Trial counsel also presented 
extensive evidence of Carr’s depression and suicidal tendencies and traced them to the breakup of his 
marriage and the deaths of his father, grandparents, and child.  Additional evidence that Carr had a 
schizophrenic aunt and relatives with alcohol and drug problems would not have reasonably have changed the 
sentencing verdict.  Head v. Carr, 273 Ga. 613, 630 (2001) (citations omitted). !

ü Given the lace of evidence of a deal between Bails and the State, Varner’s trial counsel was not deficient in 
failing to cross-examine Bails about whether a deal existed.  Nor did trial counsel’s representation fall outside 
of the broad range of reasonable professional conduct because she did not ask Bails whether she had a hope 
of benefitting from her testimony against Varner.  Varner v. State, 297 Ga. App. 799, 803 (2009). !

ü Even assuming arguendo that Varner’s trial counsel was deficient in failing to cross-examine Bails about 
whether she held any hope of benefit, Varner has not shown prejudice.  Given that the statement Bails initially 
gave to the police is consistent in material respects with her trial testimony and that both statements are also 
corroborative of Bentley’s trial testimony, we cannot conclude that a reasonable probability exists that the 
outcome of the trial would have been different if Varner’s trial counsel had cross-examined Bails about a hope 
of benefit.  Under all of the circumstances, we find no clear error in the trial court’s determination that Varner 
received effective assistance of counsel.  Varner v. State, 297 Ga. App. 799, 803 - 04 (2009) !

ü Decisions regarding the scope of cross-examination involve matters of trial tactics and strategy that rarely 
constitute ineffective assistance of counsel.  The record shows that trial counsel asked the officer whether 
Stevens had reported that an unknown man robbed him.  The officer responded: “Stevens did not know the 
robber’s name.  He said he did recognize him and would know him if he saw him again.”  Counsel then 
moved to a different line of questioning.  At the hearing on Nesbitt’s motion for new trial, counsel explained 
that, as a matter of strategy, he did not want the jury to hear repeatedly that Stevens was familiar with the 
robber.  We find this strategy reasonable.  Moreover,  trial counsel established through other witnesses that 
Stevens first characterized the robber as “unknown” and that the initial police report did not reference any 



prior relationship between the two.  Simply put, the jury knew the circumstances of Stevens’ description.  
There is no likelihood that further cross-examination of the first responder would have produced a different 
outcome at trial.  Nesbit v. State, 296 Ga. App. 139, 141 (2009) (footnotes omitted). !

ü Nesbitt argues that trial counsel should have asked the detective about [] spontaneous statements he made at 
the pretrial hearing, in which he [] asserted that he was right-handed and could not do anything with his left 
hand…. Trial counsel explained that he wanted to limit the jury’s exposure to Nesbitt’s pretrial statements, a 
strategy we find reasonable.  Under the circumstances, Nesbitt has no shown that trial counsel’s cross-
examination of the detective was deficient or prejudicial.  Nesbit v. State, 296 Ga. App. 139, 143 (2009) 
(footnote omitted). !

ü Mency’s trial counsel made a strategy choice – a conscious decision – to question Duncan about his 
counseling of Mency.  Mency’s trial counsel apparently made this decision based on his belief that Duncan 
had spoken with all the male teachers.  It is not the duty of courts to second-guess trial counsel’s choice of 
strategy.  The fact that Mency and his appellate counsel may now disagree with trial counsel’s choice does not 
affect the reasonableness of trial counsel’s tactics.  Effectiveness is not judged by hindsight or by result.  
Mency v. State, 228 Ga. App. 640, 646 (1997) (citations omitted). !

4.3.3.3.7.4 Decision not to object to certain questions or testimony !
ü Trial strategy and tactics do not equate with ineffective assistance of counsel.  The fact that Mency and his 

present counsel disagree with the decisions made by trial counsel does not require a finding that Mency’s 
original representation was inadequate.  Mency’s counsel did not object as part of his trial strategy of not 
magnifying the importance of Detective Reynolds testimony.  The failure of Mency’s trial counsel to object to 
Detective Reynolds testimony on this record, was not ineffective assistance of counsel.  Mency v. State, 228 
Ga. App. 640, 645 - 46  (1997) (citations omitted). !

ü Although Detective Reynolds’s phrasing was unartful, he could appropriately testify that S. H.’s statement 
was not consistent wit what he had learned during the remainder of his investigation.  Mency’s trial counsel 
therefore was not deficient in failing to object to this testimony. Mency v. State, 228 Ga. App. 640, 646  
(1997) (citation omitted).   !

4.3.3.3.7.4.1 Decision not to object to questions asked by the trial judge !
ü A trial court has the right to develop fully the truth of a case, and may exercise this right by examining 

witnesses called by the parties.  The trial judge in this case asked the witness a series of questions that elicited 
specific testimony, as opposed to speculation and opinion.  Moreover, the trial court’s questions did not 
express or intimate its opinion about what the State had proven in the case.  We therefore cannot say that the 
trial court abused its discretion in questioning a ninth grader regarding her recollection of a conversation after 
sustaining the objections of Mency’s trial counsel to K.W.’s answers.  The failure of Mency’s trial counsel to 
make meritless objections was not ineffective assistance.  Mency v. State, 228 Ga. App. 640,  (1997). !

4.3.3.3.7.4.2 Decision not to object to impermissible bolstering !
ü The jury apparently disbelieved Mency’s testimony with respect to all three victims, not just S.O.  Based on 

the record, we cannot conclude that Mency’s trial counsel was ineffective because he did not object when 
S.O.’s friend testified that she believed the victim.  Because Mency did not meet the second prong of the 
Strickland test, we affirm the trial court on this enumeration of error.  Mency v. State, 228 Ga. App. 640, 645 
(1997). !

4.3.3.3.8 Closing argument !
4.3.3.3.8.1 State’s argument (decision not to object to the State’s argument) !
ü At the hearing on the motion for new trial, Nichols never asked defense counsel to explain why he did not 

object [to the State’s argument]. Thus, he failed to overcome the strong presumption that the inaction was a 
strategic decision.  Moreover, review of the substance of the allegedly improper comments shows that the 
assistant district attorney never expressed any personal opinion on Nichols’ lack of truthfulness.  He merely 



engaged in permissible argument, pointing out inconsistencies in Nichols’ testimony and urging, on that basis, 
that Nichols lied.  The other comments did not reflect directly and immediately on Nichols’ future 
dangerousness, but appear to be general appeals to enforce the criminal law for the safety of the community.  
Moreover, even assuming that the comments were improper reflections on Nichols’ future dangerousness and 
that trial counsel was deficient in failing to object, there is no reasonable probability that, but for that failure, 
the outcome of the trial would have been different.  Nichols v. State, 281 Ga. 483, 486 (2007) (citations 
omitted). !

ü Counsel argued as follows: “And ladies and gentlemen, when you retire to the jury room, don’t just say, 
‘Well, it’s just a bunch of jailhouse mess that doesn’t mean anything.’  Your verdict means something.  Your 
verdict means something to Sheriff Sid Roberts and his staff, so let it be carefully considered.”  Daniel does 
not show how the argument made was harmful or improper.  Moreover, trial counsel’s decision not to object 
to [] portions of the State’s closing argument falls within the ambit of trial strategy.  Daniel v. State, 228 Ga. 
App. 634, 637 (1997) (citation omitted). !

ü In this case, the evidence reflected that in each instance, Mency and the victims were alone, although in a 
public place.  A reasonable inference from that evidence is that Mency, like most people, engaged in sexual 
acts in private regardless of whether such acts are legal or illegal.  Mency does not show by the record that a 
reasonable probability exists that the result of the trial would have been different if the State had not argued 
that child molesters commit their crimes in private.  If Mency was not prejudiced by the argument, he 
certainly was not prejudiced by his trial counsel’s failure to object to the argument.  Mency v. State, 228 Ga. 
App. 640, 648 (1997). !

4.3.3.3.8.2 Defense argument  !
ü In closing argument trial counsel said, “… we have no reason not to believe the victim.  We really don’t.”  

This statement, however, cannot be viewed in isolation.  Trial counsel testified that his strategy in closing 
argument was to acknowledge that the victim had been attacked, but assert that she could be mistaken about 
the identity of her attacker because the police officer who chased her attacker did not pick Williams out of a 
photo lineup.  Whether an attorney’s trial tactics are reasonable is a question of law, not fact.  The test for 
reasonable attorney performance has nothing to do with what the best lawyers would have done.  Nor is the 
test even what most good lawyers would have done.  We ask only whether some reasonable lawyer at the trial 
could have acted, in the circumstances, as defense counsel acted at trial.  We are not interested in grading 
lawyers’ performances; we are interested in whether the adversarial process at trial, in fact, worked 
adequately.  After reviewing defense counsel’s entire closing argument, we find that a reasonable lawyer 
could have employed the trial strategy articulated by trial counsel in the motion for new trial hearing.  We 
therefore find that trial counsel’s performance in closing argument was not deficient.  Williams v. State, 290 
Ga. App. 829, 834 (2008) (citation omitted). !

4.3.3.3.9 Jury charge   !
ü Trial lawyers, unfortunately, are often faced with the predicament of simultaneously performing two or more 

tasks during a trial.  In this case, Mency’s trial counsel was reviewing his jury list and opening statement 
while the trial court gave preliminary instructions.  Although “perfect” counsel might have been able to 
devote full attention to both matters simultaneously, the record shows that Mency’s trial counsel was working 
diligently on his client’s behalf during the pre-evidentiary instructions.  The fact that Mency’s trial counsel, in 
hindsight, would have conducted himself differently during these particular pre-evidentiary charges does not 
mean his trial counsel was deficient.  The law requires only that the adversarial process work adequately in 
Mency’s case based on the totality of the representation, not that Mency have perfect counsel.  Mency v. 
State, 228 Ga. App. 640, 643 - 44 (1997). !

4.3.3.3.9.1 Decision not to request a jury charge on the defense of accident !
ü The defense of accident … was not supported by the evidence in this case…. Daniel admitted that he intended 

to choke Pack, hoping to render him unconscious.  Because the evidence in this case does not authorize a 
charge on accident, trial counsel was not ineffective for failing to request one.  Daniel v. State, 228 Ga. App. 
634, 637 (1997) (citations omitted). !



4.3.3.3.9.2 Decision not to request a jury charge on the defense of alibi !
ü Under the facts of this case, trail counsel could hardly be expected to file a pre-trial, written request for a jury 

instruction regarding a defense of which he was unaware, particularly when such circumstance is due solely 
to Ashley’s own failure to assert an alibi until his testimony at trial.  Accordingly, the trial court did not err in 
finding that trial counsel’s representation was not deficient.  Ashley v. State, 240 Ga. App. 502, 505 (1999). !

4.3.3.3.9.3 Decision not to request a jury charge on a lesser included offense  !
ü If the asserted error of failure to charge the jury on the principle of voluntary manslaughter is properly 

preserved at the trial level and presented on appeal the question for the appellate court is whether there is any 
evidence of voluntary manslaughter.  That is not the test when a challenge to a conviction is based on 
ineffective assistance of counsel indirectly raising the question whether it was error not to charge voluntary 
manslaughter.  When the asserted error of failure to charge voluntary manslaughter is one step removed 
through the vehicle of a claim of ineffective assistance of counsel the test is whether, absent the error of 
counsel, there is a reasonable probability the jury would have reached a verdict of guilty of voluntary 
manslaughter.  When reached directly the test is the any evidence rule.  When reached indirectly through a 
claim of ineffective assistance of counsel the test is reasonable probability…. The evidence in this case 
demonstrated that the victim and others drove into an apartment complex to pick up a friend; that an occupant 
in the victim’s vehicle poked a gun out of a window; and that defendant and his co-defendant shot at the 
vehicle, killing the victim and wounding others.  This evidence is insufficient to establish a reasonable 
probability that the jury would have found defendant guilty of voluntary manslaughter.  Hung v. State, 284 
Ga. 796, 797 (2009) (citation omitted).   !

ü We find no deficiency in trial counsel’s effort to disassociate Nesbitt from the robbery.  Moreover, Nesbitt has 
not demonstrated any likelihood that a robbery by intimidation charge would have changed the result in this 
case.  Stevens testified unequivocally that Nesbitt had a gun, and the jury rejected the inference that Nesbitt 
was unarmed, explicitly finding him guilty of possessing a weapon.  Accordingly, the absence of [the charge 
on the lesser offense of robbery by intimidation] did not prejudice Nesbitt.  Nesbit v. State, 296 Ga. App. 139, 
143 - 44 (2009) (footnotes omitted). !

4.3.3.3.9.4 Decision not to request a jury charge on witness testimony offered as part of a plea agreement  .............!
ü At the motion for new trial hearing, trial counsel testified that she did not request a special jury charge on a 

witness testifying pursuant to a plea deal because she decided to rely on the general credibility charge for 
witness testimony.  She also used cross-examination and closing argument to challenge Ricardo Love’s 
credibility insofar as his plea deal was concerned.  Specifically, during trial counsel’s cross-examination, 
Love admitted that murder charges were dropped against him when he agreed to testify against appellant.  
Trial counsel also employed impeachment techniques to discredit Love by introducing many of his prior 
criminal offenses.  Since reasonable trial strategy and tactics cannot support an ineffective assistance of 
counsel claim there was no error in the trial court’s determination that appellant did not carry his burden of 
proving ineffective assistance of counsel.  Matthews v. State, 284 Ga. 819, 823 (2009) (citation omitted). !

4.3.3.3.10 Jury questions during trial and deliberations  !
ü Defendant contends his counsel’s performance was deficient because she failed to urge the trial court to make 

inquires when a juror wrote a note to the court stating that he could not concentrate because his wedding date 
was approaching.  We disagree.  The jury rendered its unanimous guilty verdict the day after the juror sent the 
note, and the juror confirmed during the polling of the jury that he voted to find defendant guilty.  Even if we 
were to find that trial counsel’s performance was deficient in this regard, it cannot be said that there is a 
reasonable probability that the outcome of the trial would have been different.  Hung v. State, 284 Ga. 796, 
799 (2009) (footnotes omitted). !

4.3.3.3.11 Sentencing evidence and procedure !
4.3.3.3.11.1 Decision not to object to evidence in aggravation  !



ü Keith’s trial counsel objected at sentencing to the introduction of six prior felony convictions because he said 
that he did not have notice of them.  After discussing the issue with trial counsel, Keith agreed to go forward 
with sentencing that day.  Assuming that it was error to proceed with sentencing without prior notice of the 
earlier convictions, Keith acquiesced in the error.  A party cannot acquiesce to an error and then assert it on 
appeal.  Keith v. State, 279 Ga. App. 819, 827 (2006) (fn omitted). !

4.3.3.3.11.2 Decision not to present evidence in mitigation  !
ü While Lewis did express some remorse in his statements, … These statements likely would not have had 

much effect on the jury’s verdict given the evidence presented at trial that, when Kellee tried to come to her 
mother’s aid, Lewis forced her out of the room and inflicted over 40 injuries on her mother; that, when Kellee 
returned to the apartment after the police arrived, she found Lewis gone and her mother lying “in a pool of 
blood”; and that, in a vain effort to stop her mother’s bleeding, Kellee’s hand “fell through” her mother’s 
neck.  In light of the evidence showing the coldness, deliberateness, and brutality of Lewis’ attack on Ms. 
Lewis while her children were only a few feet away and the fact that he fled after the attack leaving the 
children alone to discover her mutilated body, there is no reasonable probability that, had the jury heard the 
remorse that Lewis expressed in his oral and written statements, there would have been a different outcome at 
trial.  Hall v. Lewis, 286 Ga. 767, 775 (2010). !

ü Trial counsel presented no evidence, as was presented in the habeas proceeding, that McPherson’s mother had 
been a violent alcoholic during his childhood, that she had regularly physically and verbally abused and 
neglected him, that he had become personally involved with various drugs as a child, and that, in early 
adolescence, he had been removed from the home, placed in State custody, and had spent his youth in 
numerous foster homes, detention centers, and group homes…. As trial counsel’s presentation was not 
strategic but stemmed from their inadequate investigation and preparation, it was deficient.  Hall v. 
McPherson, 284 Ga. 219, 225 - 26 (2008) (fn. omitted). !

ü Our review of the trial transcript … reveals that trial counsel propounded a broad mitigation theory 
encompassing not only residual doubt but also McPherson’s lack of violent tendencies, his remorse, his lack 
of parental supervision, his early introduction to drugs and alcohol, and the absence of a positive male role 
model in his life…. We conclude that the habeas court’s finding that the testimony and evidence presented in 
the habeas court would have fulfilled counsel’s acknowledged sentencing strategy of mitigating McPherson’s 
behavior prior to, at the scene of, and after the crime was correct.  Moreover, we conclude as a matter of law 
that their was a reasonable probability that, were it not for trial counsel’s deficient performance in 
investigating and presenting mitigating evidence, at least one juror would have been persuaded to vote for a 
life or life without parole sentence.  The only argument advanced by the State to convince the jury that 
McPherson deserved a death sentence was that he was beyond rehabilitation, as he had freely chosen a life of 
addiction despite having had the advantage of having people, his mother in particular, who had tried to help 
him all of his life.  The evidence counsel should have presented would have greatly undermined this 
argument.  The testimony elicited at the trial regarding McPherson’s upbringing, in contrast to that presented 
at the habeas evidentiary hearing, not only failed to inform the jury of the extent and scope of the childhood 
abuse and neglect McPherson endured and of his childhood exposure to alcohol and drug-abusing adults, but 
the trial testimony portrayed McPherson’s mother as a long-suffering, hard-working, devoted mother to her 
sons who had done everything she could to keep McPherson away from drugs.  The jury never heard that 
when McPherson was growing up, his mother was a violent alcoholic who chased him away from his home 
for days at a time and who often beat him, leaving him badly bruised, and that he spent much of his youth in 
foster homes or institutionalized.  Hall v. McPherson, 284 Ga. 219, 234 - 35 (2008) (fn. omitted).  !

ü Trial counsel, through expert witnesses and Carr himself, presented extensive, detailed evidence about 
childhood sexual abuse endured by Carr at the hands of family members and others.  Additional evidence that 
Carr’s father also sexually abused him would not in reasonable probability have changed the result of the 
sentencing phase.  Head v. Carr, 273 Ga. 613, 627 (2001) (citations omitted). !

4.3.3.3.12 Transcripts  !
4.3.3.3.12.1 Decision not to perfect evidentiary objections on the record !



ü Burk contends his trial counsel’s performance was deficient in that counsel repeatedly failed to perfect the 
record as to the substance of evidentiary objections, which the trial court required to be argued at the bench – 
out of the hearing of the court reporter.  Burk fails to specify how any evidentiary ruling of the trial court 
resulted in the admission of improper evidence or the exclusion of proper evidence.  Therefore, Burk has 
shown no harm from counsel’s alleged deficiencies.  Burk v. State, 253 Ga. App. 272, 274 (2001). !

4.3.3.3.12.2 Decision not to provide the appellate court with a complete trial transcript  !
ü At the motion for new trial hearing, counsel testified that she did not have the court reporter transcribe 

opening statements, voir dire, or closing argument because it was not customary and because those portions 
of the trial were not considered to be evidentiary.… As a general rule, matters of reasonable trial strategy and 
tactics do not amount to ineffective assistance of counsel. Under these circumstances, counsel made a  
reasonable strategic decision and did not render ineffective assistance for declining to order a transcript of the 
entire trial, especially where counsel preserved the objections on the record, the trial court sustained the 
objections, and appellant avoided any prejudice.  Matthews v. State, 284 Ga. 819. 822 (2009) (citation 
omitted). !

4.3.4 Prejudice !
ü An error by counsel, even if professionally unreasonable, does not warrant setting aside the judgment of a 

criminal proceeding if the error had no effect on the judgment.  Strickland v. Washington, 466 U.S. 668, 690 
(1984) (citation omitted). !

4.3.4.1 Defendant’s burden of proof !
ü Actual ineffectiveness claims alleging a deficiency in attorney performance are subject to a general 

requirement that the defendant affirmatively prove prejudice.  Strickland v. Washington, 466 U.S. 668, 693 
(1984).  !

ü It is not enough for the defendant to show that the errors had some conceivable effect on the outcome of the 
proceeding.  Virtually every act or omission of counsel would meet that test and not every error that 
conceivably could have influenced the outcome undermines the reliability of the result of the proceeding.  
Strickland v. Washington, 466 U.S. 668, 693 (1984) (citation omitted). !

ü Wheat [] argues that counsel should have had him submit to a psychosexual examination before trial, should 
have reviewed the child’s school and medical records for impeaching evidence, and should have had an 
expert review the victim’s videotaped statement to police.  Pretermitting whether counsel’s failure to do these 
things constituted deficient performance, Wheat failed to proffer any evidence at the motion for new trial 
hearing to show that the exams and reviews would have elicited any admissible evidence that would have 
changed the outcome of the trial.  Accordingly, he has failed to meet his burden of showing that he was 
prejudiced as a result of counsel’s omissions, and this ineffective assistance claim must fail.  Wheat v. State, 
282 Ga. App. 655, 657 (2006) (citations omitted). !

4.3.4.1.1 Test for prejudice !
ü The defendant must show that there is a reasonable probability that, but for counsel’s unprofessional errors, 

the result of the proceeding would have been different.  A reasonable probability is a probability sufficient to 
undermine confidence in the outcome.  Strickland v. Washington, 466 U.S. 668, 694 (1984). !

ü To show actual prejudice, Carr must demonstrate that there is a reasonable probability (i.e., a probability 
sufficient to undermine confidence in the outcome) that, but for counsel’s unprofessional errors, the result of 
the proceeding would have been different.  Humphrey v. Morrow, 289 Ga. 864, 867 (2011); Head v. Carr, 273 
Ga. 613, 616 (2001) (citations omitted). !

ü To establish the prejudicial effect of trial counsel’s failure to present certain evidence, an appellant is required 
to make an affirmative showing that specifically demonstrates how counsel’s failure would have affected the 
outcome of the case.  Accordingly, it was not clear error for the trial court to find that Weeks’s attorney was 



not ineffective in deciding not to call [the expert on interviewing techniques].  Weeks v. State, 270 Ga. App. 
889, 895 (2004) (citations omitted). !

4.3.4.1.1.1 Challenge of a conviction  !
ü When a defendant challenges a conviction, the question is whether there is a reasonable probability that, 

absent the errors, the fact-finder would have had a reasonable doubt respecting guilt.  Strickland v. 
Washington, 466 U.S. 668, 695 (1984).  !

ü In making [a prejudice] determination, a court hearing an ineffectiveness claim must consider the totality of 
the evidence before the judge or jury…. Taking the unaffected findings as a given, and taking due account of 
the effect of the errors on the remaining findings, a court making the prejudice inquiry must ask if the 
defendant has met the burden of showing that the decision reached would reasonably likely have been 
different absent the errors.  Strickland v. Washington, 466 U.S. 668, 695 - 96 (1984). !

ü “The question is whether there is a reasonable probability that, absent the errors, the fact-finder would have 
had a reasonable doubt respecting guilt.” Strickland v. Washington, 466 U.S. 668, 695 (1984).  Cases which 
have ignored the reasonable probability requirement of Strickland have placed a more stringent burden on the 
defendant – an unconditional showing that the defendant would have been acquitted had counsel not 
performed deficiently…. Accordingly, we hereby vacate the opinion of the Court of Appeals and remand the 
case for consideration of whether Miller was prejudiced by counsel’s deficient performance applying the 
correct Strickland standard.  Miller v. State, 285 Ga. 285, 286 - 87 (2009). !

4.3.4.1.1.2 Challenge of a death sentence  !
ü When a defendant challenges a death sentence such as the one at issue in this case, the question is whether 

there is a reasonable probability that, absent the errors, the sentencer … would have concluded that the 
balance of aggravating and mitigating circumstances did not warrant death.  Strickland v. Washington, 466 
U.S. 668, 695 (1984).  !

ü Under Georgia’s death penalty laws, which provide for an automatic sentence less than death if the jury is 
unable to reach a unanimous sentencing verdict, a reasonable probability of a different outcome exists where 
there is a reasonable probability that at least one juror would have struct a different balance in his or her final 
vote regarding sentencing following extensive deliberation among the jurors.  Humphrey v. Morrow, 289 Ga. 
864, 867 (2011) (citations omitted). !

4.3.4.1.1.3 Challenge to an appellate court decision !
ü Appellate counsel’s error in failing to move for a new trial meets the “cause” requirement.  But Martin cannot 

show he was prejudiced as a result of the error.  Bibb Superior Court, which conducted an evidentiary hearing 
on the three grounds of his habeas corpus petition, held that the claim of ineffective assistance of trial counsel 
was “without merit.”  The principle of res judicata in O.C.G.A. §9-12-40 applies to rulings and findings of 
habeas courts.  The Bibb court’s unappealed rejection of Martin’s evidence and arguments is conclusive and 
binding on him.  Accordingly, appellate counsel’s error in waiving this issue was harmless and did not 
prejudice Martin.  Martin v. State, 228 Ga. App. 548, 550 (1997) (citations omitted). !

4.3.4.2 Presumption that decision-maker followed the law  !
ü The assessment of prejudice should proceed on the assumption that the decision-maker is reasonably, 

conscientiously, and impartially applying the standards that govern the decision.  It should not depend on the 
idiosyncrasies of the particular decision-maker, such as unusual propensities toward harshness or leniency.  
Although these factors may actually have entered into counsel’s selection of strategies and, to that limited 
extent, may thus affect the performance inquiry, they are irrelevant to the prejudice inquiry.  Strickland v. 
Washington, 466 U.S. 668, 695 (1984).  


