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2 Procedure 
 
2.1 Trial by jury 
 
2.1.1 Jury charge 
 
2.1.1.1 Definition of life without parole 
 
§ During the sentencing phase before a jury, … the trial judge may instruct the jury: That "life without parole" 

means that the accused shall be incarcerated for the remainder of his or her natural life and shall not be 
eligible for parole unless such person is subsequently adjudicated to be not guilty of the offense for which he 
or she was sentenced; O.C.G.A. §17-10-31 (b) (1) 
    

2.1.1.2 Definition of life imprisonment 
 
§ During the sentencing phase before a jury, … trial judge may instruct the jury: … That "life imprisonment" 

means that the accused will be incarcerated for the remainder of his or her natural life but will be eligible for 
parole during the term of such sentence. O.C.G.A. §17-10-31 (b) (2) 

 
2.1.2 Jury verdict 
 
2.1.2.1 Unanimous verdict required 
 
§ If the jury is unable to reach a unanimous verdict as to sentence, the judge shall dismiss the jury and shall 

impose a sentence of either life imprisonment or imprisonment for life without parole.  O.C.G.A. §17-10-31 
(c) 

 
ü The trial court is not required to instruct the jury that lack of unanimity forecloses the imposition of the death 

penalty.  Parks v. State, 254 Ga. 403, 416 (1985) (quoting Legare v. State, 250 Ga. 875, 877 (1983)). 
 
2.1.2.2 Findings 
 
§ Where, upon a trial by jury, a person is convicted of an offense which may be punishable by death, a 

sentence of death shall not be imposed unless the jury verdict includes a finding of at least one statutory 
aggravating circumstance and a recommendation that such sentence be imposed. Where a statutory 
aggravating circumstance is found and a recommendation of death is made, the court shall sentence the 
accused to death. Where a statutory aggravating circumstance is not found or where a statutory circumstance 
is found but a recommendation of death is not made, the jury shall decide whether to recommend a sentence 
of life imprisonment without parole or life imprisonment with the possibility of parole. Unless the jury trying 



the case makes a finding of at least one statutory aggravating circumstance and recommends the death 
sentence in its verdict, the court shall not sentence the accused to death, provided that no such finding of 
statutory aggravating circumstance shall be necessary in offenses of treason or aircraft hijacking. This Code 
section shall not affect a sentence when the case is tried without a jury or when the judge accepts a plea of 
guilty.  O.C.G.A. §17-10-31 (a). 

 
2.1.2.2.1 Aggravating circumstance 
 
2.1.2.2.2 Recommended sentence 
 
3 Aggravating circumstances 
 
§ The jury, if its verdict is a recommendation of death, shall designate in writing, signed by the foreman of the 

jury, the aggravating circumstance or circumstances which it found beyond a reasonable doubt. In non-jury 
cases the judge shall make such designation. Except in cases of treason or aircraft hijacking, unless at least 
one of the statutory aggravating circumstances enumerated in subsection (b) of this Code section is so found, 
the death penalty shall not be imposed.  O.C.G.A. §17-10-30 (c). 
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3.2 Defendant was engaged in the commission of another capital felony O.C.G.A. §17-10-30 (b) (2) 
 
3.2.1 Use of mutually aggravating circumstances prohibited 
 
ü Since the kidnapping was not used as the aggravating circumstance for the murder, the use of the murder as 

aggravating circumstance for the kidnapping does not constitute a prohibited use of mutually aggravating 
circumstances.  Potts v. State, 259 Ga. 812, 814 - 15 (1990) (citation omitted). 
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