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OUTLINE !
1. Rule !
ü Under the equal access rule, merely finding contraband on premises occupied by a defendant is not sufficient 

to support a conviction if it affirmatively appears from the evidence that persons other than the defendant had 
equal opportunity to commit the crime.  A finding of constructive possession must be based on some 
connection between he defendant and the contraband other than spatial proximity.  Brown v. State, 244 Ga. 
App. 440, 442 (2000) (footnotes omitted). !

1.1 Equal access is a jury question !
ü Under the equal access rule, the mere fact that contraband is found on premises occupied by a defendant is not 

sufficient to support a conviction if it affirmatively appears from the evidence that person other than the 
defendant had equal opportunity to commit the crime.  Whether evidence of equal access is sufficient to rebut 
the inference that the defendant possessed the contraband is a question for the jury.  Turner v. State, 247 Ga. 
App. 775, 776 (2001) (footnotes omitted). !

ü Whether the evidence of equal access was sufficient to rebut the presumption of possession arising from the 
discovery of drugs in the closet in appellant’s bedroom and in other places in the house was a question 
properly left to the jury.  Gumina v. State, 166 Ga. App. 592, 593 (1983) (citation omitted). !

1.1.1 Jury instruction on equal access required !
ü The totality of the evidence was sufficient to connect the defendant to the possession of the drugs and to 

overcome his evidence contending he resided at another location even though the evidence would have 
authorized a finding that other had equal access and equal opportunity but the jury, based upon the totality of 
the evidence, did not believe same but convicted the defendant as charged.  Gumina v. State, 166 Ga. App. 
592, 593 (1983) (citation omitted). !

1.1.2 Jury instruction on equal access not required !
ü The evidence of record, when viewed in a light most favorable to the verdict, does not reasonably raise the 

issue of equal access, but only the issue of joint possession.  It is not error to decline to instruct on an issue 
not reasonably raised by the evidence.  Equal access is merely a defense available to the accused to whom a 
presumption of possession flows.  Where the State did not show the indicia giving rise to the presumption, 
that is, ownership or exclusive control of the vehicle, no presumption arose and therefore there was no 
triggering of the equal access defense.  Likewise, when the trial judge elects not to charge the court of the 
presumption of possession, an equal access instruction is not required.  Lance v. State, 191 Ga. App. 701, 703 
(1989) (citations omitted). !

1.1.2.1 No jury instruction on presumption of possession !
ü Equal access is a defense available when there is a presumption that the accused possessed contraband.  In the 

automobile context, this means that the presumption that contraband found in a car was in the exclusive 
possession of the car’s owner or driver may be overcome by evidence showing that someone other than the 
owner or driver had equal access to the contraband.  But if the state does not rely on such a presumption of 
possession, there is no triggering of the equal access defense.  Likewise, if the judge does not charge the jury 
on the presumption of possession, then an equal access instruction is not required.  Wiggins v. State, 258 Ga. 
App. 703, 705 (2002). !

1.1.2.2 Co-defendants are charged as co-conspirators or joint possessors !
ü The rule is inapplicable when all persons allegedly having equal access to the contraband are alleged to have 

been in joint constructive possession of the contraband.  And here, ..., the evidence of Davenport’s alleged 
possession was not limited to his ownership of the SUV.  Additionally, all of the defendants were charged with 
jointly possessing methamphetamine.  Thus, the evidence was sufficient for the jury to find Davenport and 
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Walsh guilty of joint constructive possession of methamphetamine.  Davenport v. State, 308 Ga. App. 140, 
146 - 47 (2011) (fn omitted). !

ü The state indicted Wiggins, Davis and Moody together and prosecuted them as co-defendants who jointly 
possessed the drugs.  The equal access defense is not applicable to co-indicted conspirators who are charged 
with joint possession of contraband.  Accordingly, the evidence of joint possession did not trigger the equal 
access defense, and the trial court properly refused to give an equal access charge.  Wiggins v. State, 258 Ga. 
App. 703, 705 (2002).     !

2. Automobile (vehicle) !
ü The equal access rule entitles a defendant to acquittal where (1) the sole evidence of his possession of the 

contraband is found and (2) others had equal access to the part of the vehicle where the contraband was found.  
Davenport v. State, 308 Ga. App. 140, 146 (2011) (fn omitted). !

ü The equal access rule, as it applies in the automobile context, is merely that evidence showing that a person or 
persons other than the owner or driver of the automobile had equal access to contraband found in the 
automobile may or will, depending upon the strength of the evidence, overcome the presumption that the 
contraband was in the exclusive possession of the owner or driver.  However, if two or more persons shared 
actual or constructive possession of a thing, possession is joint.  Lance v. State, 191 Ga. App. 701, 703 (1989) 
(citations omitted). !

2.1 Evidence sufficient for case to be submitted to the jury !
ü The equal access rule entitles a defendant to acquittal where (1) the sole evidence of his possession of 

contraband is his possession of a vehicle in which the contraband is found and (2) others had equal access to 
the part of the vehicle where the contraband is found or the vehicle had been in the possession of others in the 
recent past.  Here, Respress’s possession of the vehicle was not the sole evidence of his possession of the 
drugs, as other evidence showed that the confidential informant arranged the purchase of the drugs from 
Respress only.  Where there is evidence other than equal access to connect an accused to the contraband, it is 
for the jury to determine guilt or innocence.  Respress v. State, 267 Ga. App. 654, 655 (2004) (citations 
omitted). !

ü The equal access rule, entitling a defendant to acquittal where evidence is presented that others had equal 
access to a vehicle or that the vehicle had recently been used by others, applies only where the sole evidence 
of possession of contraband found in the vehicle is the defendant’s ownership or possession of the vehicle.  In 
the instant case, Garmon’s possession of the truck was not the sole evidence that he possessed the 
methamphetamine found in the vehicle.  Rather, evidence showed that Garmon possessed over $8,000 in cash 
when he was stopped and that he identified the substance as methamphetamine when asked by Deputy 
Bearden.  Under these circumstances, it was for the fact-finder to determine whether Garmon possessed the 
contraband.  Garmon v. State, 235 Ga. App. 671, 677 (1998) (citation omitted) . 1!

ü The evidence was sufficient to enable a rational juror to find both appellants guilty of trafficking in cocaine 
beyond a reasonable doubt notwithstanding the appellants’ evidence that a valet at a seafood restaurant in 
Florida had equal access to the vehicle for about two hours.  We do not find this evidence raises a reasonable 
doubt by rebutting the presumption of possession.  The conviction here was not based solely upon the 
presumption of possession but upon all of the evidence relating to appellants’ trip and their use of the car.  The 
jury was authorized to determine it was not reasonable to deduce that an unidentified stranger in possession of 
the car for two hours at a restaurant would secrete 17,108 grams of 80 percent pure cocaine in the wheel well 
of the car trunk.  Moon v. State, 194 Ga. App. 777, 778 - 79 (1990) (citations omitted). !

2.2 Evidence requires directed verdict of acquittal !
3. Residence !
  affirmed on other grounds by Garmon v. State, 271 Ga. 673 (1999) 1
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3.1 Evidence sufficient for case to be submitted to the jury !
ü The equal access defense is based on the rule that merely finding contraband on premises occupied by a 

defendant is not sufficient to support a conviction if it affirmatively appears from the evidence that persons 
other than the defendant had equal opportunity to commit the crime.  …  The evidence certainly supported the 
conclusion that the cocaine belonged to Johnson.  Thus, the jury was authorized to find Johnson guilty beyond 
a reasonable doubt.  Johnson v. State, 267 Ga. App. 549, 551 (2004) (footnotes omitted). !

ü In this case, the jury was thoroughly instructed on the law regarding equal access and also on the law 
concerning sole and joint possession.  It was not required to believe Turner’s testimony that he did not place 
the cocaine under the seat cushion.  The jury was entitled to conclude that Turner, at the very least, was in 
joint possession of the drugs found in his home, right next to where he was standing, and underneath the 
infant for whom he was caring.  This is particularly true given his admission that the officers “got” him, his 
statement that his girlfriend did not do anything, and his prior conviction for possession with intent to 
distribute cocaine.  Turner v. State, 247 Ga. App. 775, 776 (2001) (footnote omitted). !

ü Here, the trial court, as the fact-finder, was authorized to conclude that Brown had constructive possession of 
the cocaine in the safe because there is evidence other than his own equal access connecting him to the 
contraband.  In addition to the cocaine in the safe and the marijuana on top of the television, the police 
discovered cocaine, marijuana, and a large amount of cash in Brown’s pocket, which supports a finding that 
Brown was involved in the drug trade.  Thus, there was more than mere spatial proximity linking Brown to 
the contraband.  Likewise, the trial court was authorized to find that Brown had constructive possession of the 
gun under the couch.  Brown v. State, 244 Ga. App. 440, 442 – 43 (2000) (footnotes omitted). !

ü Merely finding contraband on premise occupied by a defendant is not sufficient to support a conviction if it 
affirmatively appears from the evidence that persons other than the defendant had equal opportunity to 
commit the crime.  In this case however, evidence in addition to the defendant’s mere presence at the premises 
was presented, including the fact that defendant’s identification card was found in the same bag as that 
containing notes relating to a drug operation and defendant’s incriminating spontaneous statement.  Thus, the 
evidence did more than merely cast a grave suspicion of guilt upon the defendant and was sufficient to enable 
a rational trier of fact to find her guilty beyond a reasonable doubt.  Allen v. State, 208 Ga. App. 854 (1993) 
(citations omitted). !

3.2 Evidence requires directed verdict of acquittal !


