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OUTLINE !
1. Incompetence to stand trial !
1.1 Definition !
ü The threshold for competency is easily met in most cases; it exists so long as a defendant is capable at the 

time of the trial of understanding the nature and object of the proceedings going on against him and rightly 
comprehends his own condition in reference to such proceedings, and is capable of rendering his attorneys 
such assistance as a proper defense to the indictment preferred against him demands.  Wadley v. State, 295 
Ga. App. 556, 558 (2009) (quoting Traylor v. State, 280 Ga. 400, 406 (2006). !

ü The purpose of a competency hearing is to determine the mental ability of the defendant, at the time of trial, 
to intelligently participate in his or her trial.  Almond v. State, 180 Ga. App. 475, 477 (1986) (citations 
omitted). !

1.2 Policy !
1.2.1 Defendant must have the capacity to understand the nature and object of the proceedings against 

him !
ü It has long been accepted that a person whose mental condition is such that he lacks the capacity to 

understand the nature and object of the proceedings against him, to consult with counsel, and to assist in 
preparing his defense may not be subjected to a trial.  The prohibition is fundamental to an adversary system 
of justice.  Drope v. Missouri, 420 U.S. 162, 171-72 (1975) (citations omitted). !

ü Constitutional due process requires that trial of an accused may be conducted only when he is legally 
competent.  Lokos v. Capps, 625 F. 2d 1258, 1261 (5th Cir. 1980) (citations omitted). !

ü It has long been accepted that a person whose mental condition is such that he lacks the capacity to 
understand the nature and object of the proceedings against him, to consult with counsel, and to assist in 
preparing his defense may not be subjected to a trial.  Holloway v. State, 257 Ga. 620, 621 (1987); Florescu v. 
State, 276 Ga. App. 264, 265 (2005). !

1.2.2 State must have and follow procedures designed to protect the defendant’s right to understand the 
nature and object of the proceedings against him !

ü The failure to observe procedures adequate to protect a defendant’s right not to be tried or convicted while 
incompetent to stand trial deprives him of his due process right to a fair trial.  Drope v. Missouri, 420 U.S. 
162, 172 (1975) (citation omitted). !

ü Conviction of an accused person while he is legally incompetent violates due process.  State procedures must 
be adequate to protect this right.  Pate v. Robinson, 383 U.S. 375, 378 (1966) (citation omitted). !

ü In addition to the common law and statutory rights of a defendant not be tried while incompetent, the accused 
also has a constitutional right to not be put on trial while incompetent and procedural due process requires the 
trial court to afford the accused an adequate hearing on the issue of competency. Baker v. State, 250 Ga. 187, 
189-90 (1982) (citation omitted). !

ü When the competency of a defendant is placed in issue, it is not permissible to let a possibly incompetent 
defendant represent herself without the concurrent assistance of counsel.  See Almond v. State, 180 Ga. App. 
475 (1986). !



Insanity Defense 7/1/14 Page !  of !  8 49

ü The trial court’s procedure [] permitted the possibly incompetent defendant to represent herself without the 
assistance of counsel during the examination of her appointed counsel.... We consider the facts of the case at 
the bar to be exceptional and to seriously affect the fairness, integrity, and public reputation of these judicial 
proceedings, …  The prosecutor established that defendant’s counsel had “consulted with her with regard to 
her case …” and then elicited defendant’s counsel’s expertise in the field of sanity and competence, and his 
opinion that “she understands what she is charged with and she understands the circumstances surrounding 
her arrest … what happened that day … she knows where we are and what is going on here.”  We cannot 
visualize a more devastating presentation to a jury on an issue of competency, or one more prejudicial, than to  
have the defendant’s counsel swear to a jury that he is an expert, he has consulted with the defendant on this 
case, and that she is fully competent.  Defendant’s counsel effectively eliminated any doubt as to the 
competency of his client.  This may have been a correct assessment, but is was in direct violation of our 
Code, O.C.G.A. §24-9-25. !

1.3 Issue, test, !
ü The test for determining defendant’s mental competency depends upon whether he has sufficient present 

ability to consult with his lawyer with a reasonable degree of rational understanding and whether he has a 
rational as well as factual understanding of the proceeding against him.  Lokos v. Capps, 625 F. 2d 1258, 
1261 (5th Cir. 1980) (citation omitted). !

ü The nature of Lokos’ condition was such that he was able to understand questions and respond to them.  One 
need not be catatonic, raving or frothing, to be unable to understand the nature of the charges against him and 
to be unable to relate realistically to the problems of his defense.  Having the benefit of this medical history of 
1954 and 1955 together with the opinion of one of his treating doctors as well as an additional psychiatrist 
who examined him in 1977, we regard the unnatural testimony he gave to the jurors who were in the process 
of deciding his fate as being indicative of one who is not operating in the world of reality.  The testimony of 
the lay witnesses before the Alabama court was not of value because they had lacked prolonged and intimate 
contact with Lokos.  We conclude that on this record it has been established that Lokos was not competent to 
stand trial in February of 1964.  Lokos v. Capps, 625 F. 2d 1258, 1267 - 68 (5th Cir. 1980) (citation omitted). !

ü The issue to be tried is not, whether the defendant can distinguish between right and wrong, but is, whether he 
is capable at the time of the trial of understanding the nature and object of the proceedings going on against 
him and rightly comprehends his own condition in reference to such proceedings, and is capable of rendering 
his attorneys such assistance as a proper defense to the indictment preferred against him demands.  The 
proceeding is civil in nature and the defendant is required to show incompetency by a preponderance of the 
evidence. Baker v. State, 250 Ga. 187, 189 (1982) (citations omitted). !

1.4 Procedure !
§ Whenever a plea is filed that a defendant in a criminal case is mentally incompetent to stand trial, it shall be 

the duty of the court to cause the issue of the defendant's mental competency to stand trial to be tried first by a 
special jury.  O.C.G.A. §17-7-130 (a).   !

1.4.1 Pleading !
ü Appellant contends that the trial court erred by denying his post-trial motion for funds for an independent 

psychiatric examination of his competency….  Appellant did not, either prior to or during trial, raise the issue 
of his competency or seek a hearing regarding his competency, and our examination of the record fails to 
reflect anything that would have required the trial court to make a sua sponte inquiry about it.  Based on our 
review of the record and the matters presented by appellant in support of his post-trial motion, we cannot 
conclude that the trial court abused its discretion by denying his motion for funds.  Cane v. State, 285 Ga. 19, 
21 - 22 (2009) (citations omitted). !
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ü The special plea of incompetency which was supported by documentary evidence was not dilatory and the 
court erred in failing to follow OCGA §17-7-130 which places and affirmative duty on the trial judge 
whenever a plea is filed. Baker v. State, 250 Ga. 187, 192 (1982). !

ü Because Wadley did not file a special plea of incompetence to stand trial pursuant to O.C.G.A. §17-7-130, she 
waived her right to a special jury trial on the issue of her competency.  Even where no special plea is filed, 
however, where a question about a defendant’s competence is raised, the trial court must hold an adequate 
hearing on the issue.  If, during that hearing, the trial court receives information which, objectively 
considered, should reasonably raise a doubt about the defendant’s competence, it should conduct a civil 
proceeding before a special jury, even where state procedures for raising the issue are not followed.  Wadley 
v. State, 295 Ga. App. 556, 557 (2009) (citations omitted). !

1.4.1.1 General rule: Defense counsel must enter a special plea of incompetence to stand trial !
ü This section secures to a person charged with a crime the right to have the question of his mental condition at 

the time of the trial inquired into before being required to plead to the indictment.  Baughn v. State, 100 Ga. 
554, 557 (1896). !

ü It is the right of counsel conducting the defense of one charged with crime, to file a special plea alleging that 
the accused is insane at the time of the trial; and when such a plea is filed, it becomes the duty of the court to 
cause the issue thus made to be first tried by a special jury; and if the plea is found to be true, an order should 
be passed committing the accused to the lunatic asylum.  In a trial of this kind, the merits of the accusation 
against the accused are not involved or passed upon.  Carr v. State, 96 Ga. 284, 286 (1895). !

ü We note that on the morning of trial, Wadley and her attorney implicitly conceded Wadley’s competence to 
stand trial.  At that time, defense counsel renewed his motion for further competency evaluation of Wadley.  
In support of that motion, defense counsel presented Wadley’s written, signed statement, in which she 
reiterated her understanding of the potential penalty she faced if convicted and, with that understanding, 
agreed to waive her right to a jury trial if the trial court ordered a second competency evaluation.  The 
statement further provided that it was “made freely and voluntarily and intelligently, free of any coercion or 
any other king of influence from my attorney, law enforcement, or any other person or persons.”  Defense 
counsel explained to the trial court that he had engaged in a lengthy and detailed discussion with Wadley 
about the decision to waive a jury trial, indicating that she had understood the same.  On appeal, Wadley fails 
to explain how she could have been competent to freely, voluntarily, and intelligently waive her right to a jury 
trial but nevertheless be incompetent to stand trial.  Wadley v. State, 295 Ga. App. 556, 559 (2009) (citations 
omitted). !

ü If a defense counsel receives reliable information that a defendant has a history of mental problems or 
receives other notice that the defendant may be mentally incompetent to stand trial, counsel should investigate 
and, when appropriate, raise the issue of defendant’s competency in a special plea prior to trial.  Even when a 
defendant appears to be sane, counsel cannot depend on his or her own evaluation of the defendant’s sanity 
once he has reason to believe an investigation is warranted because, where such a condition exists, the 
defendant’s attorney is the sole hope that it will brought to the attention of the court.  Florescu v. State, 276 
Ga. App. 264, 265 (2005) (quoting Martin v. Barrett, 279 Ga. 593, 595 (2005)). !

ü A special plea of insanity at the time of trial raises the question of whether the defendant is mentally 
competent at the time to understand the nature and object of the proceedings against him, whether he 
comprehends his own condition in reference to them and whether he is capable of rendering his attorney 
proper assistance.  He must, in other words, be aware of the charge, aware of its consequences, and able to 
communicate with his lawyer.  After trial and conviction where a judgment against the plea is being reviewed, 
the fact that the defendant gives way to emotional outbursts, is suicidal, or considers himself insane is 
insufficient to demand a reversal of the decision. Allanson v. State, 158 Ga. App. 77, 78 (1981) (citations 
omitted). !
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1.4.1.2 Exception: Facts indicating the defendant’s incompetence brought to the court’s attention !
ü Indicia of a defendant’s incompetence to be tried, sufficient to raise a doubt so as to require a judge to make 

further inquiry, need not be presented in a formal motion nor argued by defense counsel nor be presented to 
the judge in the form of admissible evidence.  Lokos v. Capps, 625 F. 2d 1258, 1260 (5th Cir. 1980) (citations 
omitted). !

ü A court must sua sponte conduct an inquiry into a defendant’s mental capacity if the evidence raises a bona 
fide doubt as to the defendant’s competency at that time.  Lokos v. Capps, 625 F. 2d 1258, 1261 (5th Cir. 
1980) (citations omitted). !

ü It is true that the trial court might in an appropriate case be required to conduct a hearing to determine the 
defendant's competence to stand trial even where the defense has not moved for a hearing, but this is not such 
a case.  Nothing before the trial court raised any questions about the defendant's competence to stand trial.  
Christenson v. State, 261 Ga. 80, 82 (1991).  !

ü The constitutional guarantees require the trial court to inquire into competency, even where state procedures 
for raising competency are not followed, if evidence of incompetence comes to the court's attention. Baker v. 
State, 250 Ga. 187, 190 (1982). !

ü If at any time while criminal proceedings are pending, the court observes facts which raise doubt as to the 
sanity of the accused, or such facts are brought to its attention by counsel, the question of his sanity should be 
settled before further steps are taken. Baker v. State, 250 Ga. 187, 190-91 (1982) (citation omitted). !

ü While the statutory right to a special jury could be waived, the actual issue of present incompetence must be 
addressed if there is evidence of incompetence which manifests itself during the proceedings. Baker v. State, 
250 Ga. 187, 191 (1982) (citation omitted). !

ü Both at common law and by statute if at any time while criminal proceedings are pending, the court observes 
facts which raise doubt as to the sanity of the accused, or such facts are brought to its attention by counsel, the 
question of his sanity should be settled before further steps are taken.  Though the matter is ordinarily raised 
by defense counsel or by the prosecution, the trial court has inherent authority to investigate the question of 
the present sanity of the accused, and may do so on its own motion.  Lingo v. State, 224 Ga. 333, 341 (1968).   !

ü The trial court had the inherent right to investigate the question of the present sanity of the defendant before 
further steps were taken in the case and no constitutional rights were violated thereby.  Lingo v. State, 224 Ga. 
333, 341-42 (1968). !

ü We find no waiver by defendant not raising this issue at trial, because at the time she required counsel the 
most, her competency hearing, the court deprived her of her counsel to use his testimony against her.  Almond 
v. State, 180 Ga. App. 475, 480 (1986).    !

1.4.1.2.1 Test: factors to be considered !
ü The question is: Did the trial judge receive information which, objectively considered, should reasonably 

have raised a doubt about defendant’s competency and alerted him to the possibility that the defendant could 
neither understand the proceedings or appreciate their significance, nor rationally aid his attorney in his 
defense…. Three factors that should be considered: the existence of a history of irrational behavior, 
defendant’s demeanor at trial, and a prior medical opinion.  Even one of these factors, standing alone, may, in 
appropriate circumstances, be sufficient.  Lokos v. Capps, 625 F. 2d 1258, 1261 (5th Cir. 1980) (citations 
omitted). !

1.4.1.2.1.1 Existence of a history of irrational behavior 
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!
ü The state trial judge heard testimony by Lokos of his prior psychiatric commitments and saw the three-page 

letter from the director of the Winnebago state hospital which summarized Lokos’ life history, including his 
institutionalizations, escapes and treatment.  Juxtaposed to this disturbing picture was only the testimony of 
the peace officers who considered Lokos sane, and the testimony of the medical doctor who after a brief 
examination saw no abnormality…. Had Lokos’ life been marked by a period of normal, adaptive behavior, 
the trial court would perhaps have been entitled to accord less weight to the evidence of his prior mental 
illness.  Lokos v. Capps, 625 F. 2d 1258, 1262 - 63 (5th Cir. 1980) (citation omitted). !

1.4.1.2.1.2 Defendant’s demeanor at trial !
1.4.1.2.1.3 Medical opinion !
1.4.1.2.2 Ways that information which raises a doubt as to the defendant’s competency may be 

brought to the court’s attention !
1.4.1.2.2.1 Counsel raises the issue of competence  !
ü Robinson failed to demand a sanity hearing as provided by Illinois law.  The record shows that counsel 

throughout the proceedings insisted that Robinson's present sanity was very much in issue.  He made a point 
to elicit Mrs. Robinson's opinion of Robinson's "present sanity."  And in his argument to the judge, he 
asserted that Robinson "should be found not guilty and presently insane on the basis of the testimony that we 
have heard."  Moreover, the prosecutor himself suggested at trial that "we should have Dr. Haines' testimony 
as to his opinion whether this man is sane or insane."  With this record we cannot say that Robinson waived 
the defense of incompetence to stand trial.  Pate v. Robinson, 383 U.S. 375, 384 (1966) (citation omitted). !

ü In this case there were specific and repeated requests by counsel for psychiatric examination.  Lokos v. 
Capps, 625 F. 2d 1258, 1263 (5th Cir. 1980). !

ü Even though defense counsel did not follow statutory procedures for requesting a special jury on competency, 
when evidence was presented indicating incompetency during the trial, there was a duty on the trial judge to 
inquire into the issue of competency and hold a hearing on the issue.  In the circumstances of this case, a 
hearing should have been conducted on the issue of his competence to stand trial.  Holloway v. State, 257 Ga. 
620, 621 (1987) (citations omitted). !

1.4.1.2.2.2 Defendant’s behavior raises the issue of competence !
ü The evidence introduced on Robinson's behalf entitled him to a hearing on the issue of his competence to 

stand trial.  The court's failure to make such inquiry thus deprived Robinson of his constitutional right to a fair 
trial.  Robinson's demeanor at trial might be relevant to the ultimate decision as to his sanity; it cannot be 
relied upon to dispense with a hearing on that very issue.  Likewise, the stipulation of Dr. Haines' testimony 
was some evidence of Robinson's ability to assist in his defense.  But, as the state prosecutor seemingly 
admitted, on the facts presented to the trial court it could not properly have been deemed dispositive on the 
issue of Robinson's competence.  Pate v. Robinson, 383 U.S. 375, 385-86 (1966) (citations omitted). !

ü The Alabama judge had before him the bizarre behavior of Lokos and his highly unusual testimony at his 
trial.  As Lokos detailed his exploits with his three confederates, his lingering annoyance at the younger 
member (Edwards) of that quartet seems to have overridden perception of his own involvement in the murder 
of Leonard Culpepper and his predicament before the listening jurors…. That testimony, without more, could 
mean that Lokos was a very bad man.  Or it could mean that he was pretending to be insane or incompetent.  
But adding it to the information given in the letter from the Wisconsin hospital gave a picture strongly 
indicating insanity and incomptency.  Taking all of this together, we find that sufficient information was 
available to the state trial judge to have raised a bona fide doubt as to Lokos’ competency and to have 
necessitated further inquiry.  Lokos v. Capps, 625 F. 2d 1258, 1263 - 64 (5th Cir. 1980). 
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!
1.4.1.3 Effect of plea of incompetence to stand trial !
ü This section secures to a person charged with a crime the right to have the question of his mental condition at 

the time of the trial inquired into before being required to plead to the indictment.  Since the special plea of 
insanity filed by Martin was still pending when the guilty plea was accepted, it was error to accept the guilty 
plea and the judgment and sentence based thereon are void.  Appellant is entitled to a new trial and the denial 
of his motion therefore was reversible error.  Martin v. State, 147 Ga. App. 173, 173-74 (1978). !

1.4.2 Hearing (trial on the issue of competency) !
1.4.2.1 Burden of proof !
ü Here the only error is the failure to provide a hearing on the issue of competence to stand trial.  This is not 

such an error as demands a new trial on the question of guilt or innocence, but does rather demand that the 
case be remanded for a determination of the appellant's competence at the time of his trial by holding a post-
conviction hearing.  Upon remand the burden falls upon the state to show there is sufficient evidence to make 
a meaningful determination of competency at the time of his trial is not presently possible, then a new trial 
must be granted.  If the court decides such a determination is possible, the issue of competency to stand trial 
must be tried and the appellant shall have the burden to show incompetency by a preponderance of the 
evidence.  The sole issue to be presented to the jury is that of mental competency; evidence as to guilt would 
be irrelevant.  If the jury finds that appellant was not mentally competent at the time of his trial, the verdict in 
the main case must be set aside.  On the other hand, if the appellant fails by a preponderance of the evidence 
to prove incompetence the time of his trial, the verdict of guilty shall stand. Baker v. State, 250 Ga. 187, 192, 
193 (1982) (citations omitted). !

ü The defendant's mother, who had testified at the trial, testified at a hearing on the insanity plea, stated various 
bizarre occurrences and a suicide attempt and said she was aware of her daughter's mental problems but did 
not mention them to her attorney during discussions with him, although she knew all the facts at that time, 
because she was not familiar with legal procedures.  Psychiatric reports written during 1975 portrayed a 
depressed and agitated person much disturbed by her husband's predicament.  The court noted one medical 
opinion to the effect that she might not have been able to distinguish right from wrong at that time (an 
inapposite test for insanity at the time of trial).  There was also opinion evidence that she showed no evidence 
of hallucination and her orientation, memory, judgment and intellect were normal.  Weighing the testimony 
and exhibits, including the fact that the defendant testified at length at her trial in 1977, the court denied the 
extraordinary motion apparently on the double grounds that the defendant was not insane at the time of her 
trial and that the evidence offered in support of this proposition was not newly discovered.  We find no error. 
Allanson v. State, 158 Ga. App. 77, 78-79 (1981) (citations omitted).  !

1.4.2.2 Procedure !
ü The special plea of insanity is civil in nature.  It is an issue in the case required to be tried before a special 

jury.  It is no part of the criminal proceedings against the defendant.  Lingo v. State, 224 Ga. 333, 340 (1968) 
(citations omitted). !

1.4.2.2.1 Preliminary determination !
ü During the preliminary determination as to whether a formal inquiry into present sanity will be ordered, it has 

been held that the defendant has no right to be represented by counsel, call witnesses, or the like, his rights 
being sufficiently protected by the opportunity to present evidence of present mental condition at the trial.  
Lingo v. State, 224 Ga. 333, 341 (1968).  !

1.4.2.2.2 Trial on the issue of competency 
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!
§ Whenever a plea is filed that a defendant in a criminal case is mentally incompetent to stand trial, it shall be 

the duty of the court to cause the issue of the defendant’s mental competency to stand trial to be tried first by 
a special jury.  O.C.G.A. §17-7-130 (a) !

ü DHR found appellant to be mentally incompetent to stand trial and without a substantial probability of 
attaining competency in the foreseeable future and, he was found not to meet the criteria for civil 
commitment.  Appellant then was returned to the trial court and incarcerated in the medical ward of the 
county jail.  Alleging that his confinement in the county jail was an unconstitutional pre-trial incarceration of 
one who was neither competent to stand trial nor otherwise civilly committable, appellant filed a petition for 
habeas corpus relief.  After conducting a hearing, the habeas court dismissed the appellant's petition.  
Subsequent to the dismissal of appellant's habeas corpus petition, a second trial was held to determine his 
competency and that proceeding resulted in a finding that he is competent.  Accordingly, he no longer 
occupies the incompetency status which underlay his habeas corpus petition and his present confinement is 
the lawful consequence of the criminal charges which still remain pending against him.  It follows that his 
appeal from the dismissal of his habeas corpus petition by which he sought release from pre-trial 
incarceration based upon his incompetency status has been rendered moot and must, therefore, be dismissed.  
Drust v. Barret, 457 S.E. 2d 560 (Ga. 1995) (citations omitted). !

ü The accused has no statutory right to more than one jury trial upon the issue of insanity at the time of the trial, 
but under common-law rights, he can at all trials suggest to the trial judge his incapacity, by reason of mental 
weakness, to go to trial, and appeal to the discretion of the judge just as may be done by a party to a civil 
action or by a person accused of crime, when he is by physical weakness or sickness incapacitated for trial.  If 
a person accused of crime is too ill to undergo trial at the time it is called, he may appeal to the court for a 
postponement or continuance.  The court is such a case can investigate the illness for himself by an inspection 
of the accused, or, as is frequently done, by taking the opinions of experts upon the subject, and may grant or 
refuse the request in his discretion.  Flanagan v. State, 103 Ga. 619, 623 (1898). !

ü When counsel raises the issue [of competency] before trial, the trial court must conduct a separate trial by a 
special jury to resolve the issue of defendant’s competency before proceeding with the trial on the crimes 
charged.  Even when counsel fails to raise the issue in a special plea, however, if the defendant’s testimony or 
behavior during trial raises a bona fide doubt as to his mental competency to stand trial, a trial court must 
conduct, sua sponte, a competency hearing before continuing with the trial.  The proceeding should focus on 
the determinative factors of competence: whether the defendant (1) understands the nature and object of the 
proceedings against him; (2) comprehends his own position in relation to the proceedings; and (3) is capable 
of assisting in his defense.  A competency hearing is in the nature of a civil proceeding and the defendant has 
the burden to prove incompetency by a preponderance of the evidence.  Florescu v. State, 276 Ga. App. 264, 
265 - 66 (2005) (citations omitted). !

1.4.2.3 Evidence !
1.4.2.3.1 Relevant evidence !
ü Evidence of a defendant’s irrational behavior, his demeanor at trial, and any prior medical opinion on 

competence to stand trial are all relevant in determining whether further inquiry is required, but that even one 
of these factors standing alone may, in some circumstances, be sufficient.  Drope v. Missouri, 420 U.S. 162, 
180 (1975). !

ü The use of psychiatric or psychological examination to determine a defendant's competency to stand trial is a 
separate matter as far as the Fifth Amendment is concerned and is distinct from the use of a psychiatric or 
psychological examination to determine the defendant's culpability or responsibility for the crimes charged 
against him.  The state's use of the results of a competency examination does not infringe upon a defendant's 
fifth amendment privilege because it does not assist the state in proving any of the elements necessary to 
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support the imposition of a criminal punishment under state law. Battie v. Estelle, 655 F. 2d 692, 700-01 (5th 
Cir. 1981). !

ü At the guilt-innocence phase, the trial court permitted the state to offer evidence of appellant's attempts to 
tamper with the jury selection process.  The evidence related to whether, as the state claimed, appellant has 
sufficient mental capacity to engage in an attempt to manipulate the judicial system or whether, as appellant 
claimed, he has "significantly sub-average general intellectual functioning resulting in or associate with 
impairments in adaptive behavior."  Thus, the evidence was relevant to rebut appellant's claim that he was 
mentally retarded.  Evidence which is relevant and material to the issues in the case is not rendered 
inadmissible mere because it may have some prejudicial effect.  Burgess v. State, 264 Ga. 777, 783-84 (1994). !

1.4.2.3.2 Irrelevant evidence !
ü Although the issue of sanity at the time of the commission of the crime was tried and submitted to the jury 

under the not guilty plea, the issue of an accused's competency to stand trial is a totally different inquiry as to 
mental state at the time of the trial, guilt or innocence and insanity at the time of the criminal act are irrelevant 
to a determination of competency. Baker v. State, 250 Ga. 187, 189 (1982) (citation omitted). !

1.4.2.3.3 Defendant may be compelled to testify !
ü Since the language of the code provides that the special plea of insanity be tried by a special jury and that if 

the special jury finds the defendant mentally incompetent to stand trial the court shall transfer the defendant 
to the Department of Human Resources which is not a criminal sanction, we hold that the proceeding is civil 
in nature.  Thus, the State may call the defendant for purpose of cross examination on the trial of the special 
plea of insanity.  Bacon v. State, 222 Ga. 151, 153 (1966). !

ü The record reveals that there was sufficient evidence to support the trial court’s conclusion that Wadley was 
competent to stand trial.  During her conversation with the trial judge, Wadley stated that, since being jailed, 
she had felt suicidal, had deliberately cut herself several times on places such as her feet, and had a hard time 
focusing.  Despite her emotional state, however, Wadley knew that she was charged with aggravated assault 
and was familiar with both the facts alleged in the indictment and the incident that led to that indictment.  
Wadley also acknowledged that, if convicted, she would be sentenced to prison and that her attorney had 
advised her that she would probably have to serve at least 90 percent of any prison sentence imposed…. 
Given Wadley’s exchange with the trial court and the conclusions and opinions set for in Wadley’s original 
competency evaluation,  the trial court did not abuse its discretion in finding Wadley competent to stand trial.  1

Wadley v. State, 295 Ga. App. 556, 558 - 59 (2009) (citation omitted). !
1.5 Remedy !
§ If the special jury finds the defendant mentally incompetent to stand trial, the court shall retain jurisdiction 

over the defendant but shall transfer the defendant to the Department of Human Resources.  O.C.G.A. 
§17-7-130 (a).  !

1.5.1 Evaluation and restoration to competence !
§ If the person is found to be mentally incompetent to stand trial by the Department of Human Resources and 

there is not a substantial probability that the person will attain competency in the foreseeable future, the 
department shall report that finding and the reasons therefore to the committing court.  O.C.G.A. §17-7-130 
(c). 

  The results were inconclusive.  The psychologist who performed the evaluation opined that Wadley’s competency could not be 1

accurately assessed because of Wadley’s failure to cooperate in answering questions and Wadley’s exaggeration of her symptoms 
of mental illness. p. 556.
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!
§ Whenever a person is committed, pursuant to the provisions of Georgia Code Section 27-1502 following an 

adjudication of incompetency to stand trial, to any State institution which is subject to the jurisdiction of the 
Department of Human Resources, within ninety (90) days after the institution has received actual custody of 
such person, he or she shall be evaluated and a diagnosis made as to whether the person is presently 
incompetent and if so, whether there is a substantial probability that the person will attain competency in the 
foreseeable future. If the person is found to be competent to stand trial, the institution shall immediately 
report that finding and the reasons therefore to the trial court and the person shall be discharged pursuant to 
paragraph (6) of this rule.  Ga. Comp. R. & Regs. 290-4-3.02(1). !

ü Even when a defendant is competent at the commencement of his trial, a trial court must always be alert to 
circumstances suggesting a change that would render the accused unable to meet the standards of competence 
to stand trial.  Whatever the relationship between mental illness and incompetence to stand trial, in this case 
the bearing of the former on the latter was sufficiently likely that, in light of the evidence of petitioner’s 
behavior including his suicide attempt, and there being no opportunity without his presence to evaluate that 
bearing in fact, the correct course was to suspend the trial until such an evaluation could be made.  Drope v. 
Missouri, 420 U.S. 162, 181 (1975). !

1.5.1.1 Timeframe for evaluation !
§ Within 90 days after the Department of Human Resources has received actual custody of a person pursuant to 

subsection (a) of this Code section, the person shall be evaluated and a diagnosis made as to whether the 
person is presently mentally incompetent to stand trial and, if so, whether there is a substantial probability 
that the person will attain mental competency to stand trial in the foreseeable future.  O.C.G.A. §17-7-130 (b).     !

§ When any individual who has criminal charges presently pending against him, is sent to any institution under 
the jurisdiction of the Department of Human Resources for the purpose of having such person evaluated to 
determine whether such person is competent to stand trial, the institution to which that person is brought shall 
make a report to the committing court as to the person's competency to stand trial at the institution's earliest 
opportunity, but in any event such report shall be made to the court not more than 45 days after the institution 
has received physical custody of the person.  Discharge of such person shall be pursuant to the provisions of 
Rule 290-4-3-.02 (6).  Ga. Comp. R. & Regs. 290-4-3.01. !

1.5.1.2 Permissible findings !
1.5.1.2.1 Competent to stand trial !
§ If the person is found to be mentally competent to stand trial, the department shall immediately report that 

finding and the reasons therefore to the committing court; and the person shall be returned to the court as 
provided for in subsection (e) of this Code section.  O.C.G.A. §17-7-130 (b).  !

§ A person who is found by the Department of Human Resources to be mentally competent to stand trial shall 
be discharged into the custody of a law enforcement officer of the jurisdiction of the court which committed 
the person to the department … O.C.G.A. §17-7-130 (e) (1); Ga. Comp. R. & Regs. 290-4-3.02(6). !

1.5.1.2.2 Incompetent to stand trial but likely to become competent !
§ If the person is found to be mentally incompetent to stand trial but there is a substantial probability that the 

person will attain competency in the foreseeable future, by the end of the 90 day period, or at any prior time, 
the department shall report that finding and the reasons therefore to the committing court and shall retain 
custody over the person for the purpose of continued treatment for an additional period not to exceed nine 
months. O.C.G.A. §17-7-130 (d). !
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§ Even if it is found that the person probably soon will be able to stand trial, his continued confinement must be 
accompanied by progress toward that goal. If the institution finds at any time during said nine (9) month 
period that the person is not progressing toward competency, the institution shall report that finding and the 
reasons therefore to the trial court and such person, provided that he or she meets the criteria for civil 
commitment, shall thereupon be civilly committed to a State institution pursuant to the provisions of Georgia 
Code Sections 88-5 or 88-25 whichever is applicable. If such person does not meet the criteria for civil 
commitment, he or she shall be discharged. Ga. Comp. R. & Regs. 290-4-3.02(5). 

  
1.5.1.2.2.1 Restoration to competence !
1.5.1.2.2.2 Involuntary medication to restore competency !
ü The State might have been able to justify medically appropriate, involuntary treatment with the drug by 

establishing that it could not obtain an adjudication of Riggins' guilt or innocence by using less intrusive 
means. Riggins v. Nevada, 504 U.S. 127, 135 (1992) (citations omitted). !

ü A state satisfies due process if it is demonstrated by the prosecution and found by the trial court that treatment 
with anti-psychotic medication was medically appropriate and, considering less intrusive alternative, essential 
for the sake of the accused's own safety or the safety of others. Lawrence v. State, 265 Ga. App. 310 (1995) 
(citation omitted). !

1.5.1.2.3 Incompetent to stand trial and unlikely to become competent !
§ If the person is found to be mentally incompetent to stand trial by the Department of Human Resources and 

there is not a substantial probability that the person will attain competency in the foreseeable future, the 
department shall report that finding and the reasons therefore to the committing court.  O.C.G.A. §17-7-130 
(c). !

§ If the person is found to be incompetent to stand trial and there is not a substantial probability that the person 
will attain competency in the foreseeable future, the institution shall report that finding and the reasons 
therefore to the trial court and such person, provided that he or she meets the criteria for civil commitment, 
shall thereupon be civilly committed to a State institution pursuant to the provisions of Georgia Code Sections 
88-5 or 88-25, whichever is applicable. If such person does not meet the criteria for civil commitment, he or 
she shall be discharged. Ga. Comp. R. & Regs. 290-4-3.02 (2). !

1.5.1.2.3.1 Procedure upon finding of incompetent and unlikely to become competent !
1.5.1.2.3.1.1 Physical custody of defendant !
§ The physical custody of a person who is found by the Department of Human Resources to be mentally 

incompetent to stand trial and for whom there is no substantial probability that he or she will attain 
competency in the foreseeable future shall be returned to the committing court.  O.C.G.A. §17-7-130 (e) (2).  !

1.5.1.2.3.1.2 Independent evaluation !
§ The committing court … may order an independent evaluation of the person by a court appointed licensed 

clinical psychologist or psychiatrist who shall report to the court in writing as to the current mental and 
emotional condition of the person.  O.C.G.A. §17-7-130 (e) (2).  !

1.5.1.2.3.1.3 Hearing !
§ Then the court shall conduct a hearing at which the court shall hear evidence and consider all psychiatric and 

psychological reports submitted to the court and determine whether the state has proved by clear and 
convincing evidence that the person meets the criteria for involuntary civil commitment pursuant to Chapter 3 
or Chapter 4 of Title 37, whichever is applicable.  O.C.G.A. §17-7-130 (e) (2)  
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!
1.5.1.2.3.1.4 Findings !
1.5.1.2.3.1.4.1 Meets criteria for civil commitment !
§ If the person is found to meet the criteria for involuntary civil commitment, the judge may issue an order 

committing the person to a state institution.  O.C.G.A. §17-7-130 (e) (2).  !
1.5.1.2.3.1.4.2 Does not meet criteria for civil commitment !
§ If the person does not meet the criteria for involuntary civil commitment, the person shall be released subject 

to provisions of bond and other conditions set by the committing court.  O.C.G.A. §17-7-130 (e) (2).  !
1.5.1.2.3.2 Civil commitment !
§ If the person meets the criteria for civil commitment, he shall thereupon be civilly committed to a state 

institution pursuant to Chapter 3 or 4 of Title 37, whichever is applicable.  O.C.G.A. §17-7-130 (c). !
§ If the person does not meet the criteria for civil commitment or if the person after having been committed 

becomes mentally competent to stand trial, the committing court shall be notified and the person shall be 
returned to the court.  O.C.G.A. §17-7-130 (c).    !

§ A person committed under the provisions of this paragraph may only be discharged from that commitment by 
order of the committing court in accordance with the procedures specified in paragraphs (1) through (3) of 
subsection (f) of Code Section 17-7-131 … O.C.G.A. §17-7-130 (e) (2). !

ü A superior court has authority to civilly commit a pretrial detainee who is incompetent to stand trial, as long 
as it utilizes the criteria and procedures set forth in Chapter 3 of Title 37 in making its decision.  (It may also 
transfer the case to the probate court if it chooses to do so.)  Department of Human Resources v. Long, 458 
S.E. 2d 914, 916 (Ga. 1995). !

1.5.2 Charges dismissed !
ü Having determined that Robinson's constitutional rights were abridged by his failure to receive an adequate 

hearing on his competence to stand trial, we direct that the writ of habeas corpus must issue and Robinson be 
discharged, unless the state gives him a new trial within a reasonable time.  Pate v. Robinson, 383 U.S. 375, 
386 (1966). !

1.6 Post conviction procedure !
1.6.1 Motion for new trial !
1.6.2 Direct appeal !
1.6.3 Habeas Corpus (collateral attack) !
ü One who has been convicted may collaterally attack that conviction by proving his incompetency at the time 

of the trial by a preponderance of the evidence.  He is entitled to an evidentiary hearing for that purpose when 
he makes a showing by clear and convincing evidence to raise threshold doubt about his competency.  Lokos 
v. Capps, 625 F. 2d 1258, 1261 (5th Cir. 1980) (citation omitted). !

2. Insanity at the time of the offense !
2.1 Definition !



Insanity Defense 7/1/14 Page !  of !  18 49

§ "Insane at the time of the crime" means meeting the criteria of Code Section 16-3-2 or Code Section 16-3-3. 
However, the term shall not include a mental state manifested only by repeated unlawful or antisocial 
conduct.  O.C.G.A. §17-7-131 (a) (1). !

2.2 Generally !
ü Choice of a test of legal sanity involves not only scientific knowledge but questions of basic policy as to the 

extent to which that knowledge should determine criminal responsibility. Leland v. Oregon, 343 U.S. 790, 
801 (1952).  !

ü Georgia follows the so-called "McNaughton rule," as well as a "delusional compulsion" test, for determining 
whether one has the mental capacity to commit a criminal offense.  Clark v. State, 245 Ga. 629, 629 (1980). !

ü Whether a man is sane or not, whether partially or totally deranged, and if only in part deranged, where 
accountability to the laws shall begin, and where end, are questions of great and embarrassing subtlety.  
Roberts v. State, 3 Ga. 310, 328 (1847). !

2.2.1 Policy bases for insanity defense !
2.2.1.1 Insane individual cannot be held criminally responsible for his or her acts !
ü The subject of insanity, is not responsible -- humanity, reason, the law so adjudges.  To punish the insane 

man, would be to rebuke Providence.  Roberts v. State, 3 Ga. 310, 328 (1847). !
2.2.1.2 Insanity negates the element of criminal intent !
ü The principle upon which insanity, used as a term to include all the varied forms of mental disease, bars a 

legal conviction for an act which would otherwise be criminal is, that since a criminal intent is an 
indispensable element in every crime, a person mentally incapable of entertaining such intent cannot incur 
legal guilt.  Taylor v. State, 105 Ga. 746, 774-75 (1898). !

ü Insanity, in criminal law, is any defect, weakness or disease of the mind, rendering it incapable of entertaining 
or preventing its entertaining in the particular instance the criminal intent which constitutes one of the 
elements in every crime.  Taylor v. State, 105 Ga. 746, 775 (1898). !

ü If the prisoner was insane at the commission of the act, he is not guilty; he may prove his condition under that 
plea.  It is, in all crimes, one of the ingredients of the offence that there shall be a joint operation of act and 
intent, and an insane person cannot, in a legal sense, have any intent.  Long v. State, 38 Ga. 491, 507 (1868). !

2.2.2 Intoxication, effect of !
ü The law deals with insane and drunken persons as having a sufficient quantum of mind to have bad passions, 

and evil intentions, and carelessness in their actions, and so to furnish the mental element of crime, but as 
laboring under an infirmity of reason, which serves to betray them into these evil intentions and carelessness, 
and at the same time breaks down this power of resisting temptation.  The law comes in then, and excuses the 
insane, out of tenderness towards the infirmity which is involuntary, and at the same time, to guard against the 
possibility that men might make the same excuse whenever there is the same infirmity of reason, the law 
takes special care to exclude drunken men from the excuse, because their infirmity is voluntary.  The result is, 
that the involuntary insane occupy a platform of their own, by virtue of an exception made in their favor, 
while the voluntary insanity of drunkenness being excluded from the exception, stands just as if no exception 
had been made, and the drunk man and sober man occupy the same great platform of responsibility for the 
crimes which they commit.  Foster v. State, 258 Ga. 736, 744-45 (1988). 
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!
ü An insane man is irresponsible whether drunk or sober!  Choice v. State, 31 Ga. 424, 472 (1860). !
2.2.3 Memory loss, effect of !
ü Total deprivation of memory and understanding is not requisite to constitute insanity.  Choice v. State, 31 Ga. 

424, 476 (1860). !
2.2.4 Mental illness, effect of !
ü Legal insanity is not established by a medical diagnosis that an individual suffers from a mental illness such 

as a psychosis.  Under Georgia law, insanity is established when an individual proves, by a preponderance of 
evidence, that at the time the criminal act was committed, he did not have the mental capacity to distinguish 
between right and wrong in relation to the criminal act. Lawrence v. State, 265 Ga. App. 310 (1995) (citations 
omitted). !

ü A mere showing of a medical psychosis does not establish legal insanity.  Dennis v. State, 170 Ga. App. 630, 
631 (1984) (citation omitted). !

2.2.5 Mental retardation, effect of !
ü Weak-mindedness alone is not a defense to crime.  Ross v. State, 217 Ga. 569, 577 (1962). !
2.3 Presumption of sanity !
§ Every person is presumed to be of sound mind and discretion but the presumption may be rebutted.  O.C.G.A. 

§16-2-3  !
ü The presumption of sanity does not dissipate with the presentation of evidence to the contrary.  The jury is 

free to reject the testimony of both lay and expert witnesses as to the sanity of an accused, and rely instead on 
the presumption of sanity with which the accused entered the trial. Potts v. State, 241 Ga. 67, 82 (1978). !

ü Under the law of this state, an individual’s sanity is presumed.  Presentation of evidence to the contrary does 
not dissipate such presumption.  Jurors are free to reject the testimony of lay and expert witnesses as to the 
sanity of a defendant and rely instead on the presumption of sanity…. Mental abnormality, such as the 
psychosis show here, is not a defense to a crime unless it amounts to insanity.  Dennis v. State, 170 Ga. App. 
630, 631 (1984) (citations omitted). !

2.3.1 Burden of proof !
ü The presumption is that all men are sane and no burden of proof rests upon the state to establish this fact.  The 

burden of proof is on the defendant to prove insanity and not on the state to prove sanity.  Fields v. State, 221 
Ga. 307, 311 (1965) (citations omitted). !

2.3.1.1 State’s burden of proof !
ü The state does not have to prove the defendant's sanity beyond a reasonable doubt.  State v. Avery, 237 Ga. 

865 (1976) (reversing Avery v. State, 138 Ga. App. 65 (1976)). !
ü Sanity has not been treated as a critical essential element of the offense which the prosecution is required to 

prove beyond a reasonable doubt.  Grace v. Hopper, 234 Ga. 669 (1975). !
ü There was no positive testimony as to the sanity of the defendant at the time of the shooting.  However, the 

jury is free to reject the testimony of expert witnesses as to the sanity of the accused and rely instead on the 
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presumption of sanity.  The jury could properly find that the defendant was sane even though there was no 
positive testimony to that effect. Carter v. State, 225 Ga. 310, 311 (1969); Fields v. State, 221 Ga. 307, 308 
(1965). !

2.3.1.2 Defendant’s burden of proof !
ü In all English-speaking courts, the accused is obliged to introduce proof if he would overcome the 

presumption of sanity.  Leland v. Oregon, 343 U.S. 790, 799 (1952).  !
ü When the accused goes to trial upon the general plea of not guilty, he may show under that plea that he was 

insane at the time of the alleged crime was committed, and therefore legally irresponsible for the same.  Carr 
v. State, 96 Ga. 284, 286 (1895). !

ü Accountability for crime, pre-supposes a criminal intent, and that requires a power reasoning upon the 
character and consequences of the act; a will subject to control.  For this reason it is, that a homicide, 
committed under the influence of uncontrollable passion, is not murder.  The reason is dethroned, the will is 
not subject to control, and in tenderness to human infirmity, he is considered as not having a malicious, 
murderous intent.  The difficulty is to determine who is a person of sound memory and discretion, who is 
incapable of reasoning upon the character and consequences of the act, and who is without control over his 
will.  Men are, upon proof of the criminal act, presumed to be responsible, and therefore the burden of 
proving irresponsibility devolves upon the defendant.  Roberts v. State, 3 Ga. 310, 328-29 (1847). !

2.3.1.2.1 Standard, preponderance of the evidence !
ü A criminal defendant may be acquitted by reason of insanity if his insanity is affirmatively established by a 

preponderance of the evidence.  Jones v. U.S., 463 U.S. 354, 356 (1983) (interpreting a District of Columbia 
Statute). !

ü In Georgia, there is a presumption of sanity.  Accordingly, where a defendant in a criminal case files a general 
plea of insanity he argues that he is not guilty of the crime by reason of being insane at the time of its 
commission, the burden is on the defendant to establish by a preponderance of the evidence that he was 
insane.  Clark v. State, 245 Ga. 629, 629 (1980). !

ü When the defense of insanity has been made under the general plea of not guilty, the defendant is still 
presumed sane.  The defendant bears the burden of showing, by a preponderance of the evidence, that he was 
not mentally responsible at the time of the alleged crime. Potts v. State, 241 Ga. 67, 81 (1978). !

ü When the defense of insanity has been made under the general plea of not guilty, the defendant is still 
presumed sane.  The defendant bears the burden of showing, by preponderance of the evidence, that he was 
not mentally responsible at the time of the alleged crime.  Durham v. State, 239 Ga. 697, 698 (1977) (citations 
omitted). !

ü Although the defense of insanity at the time of an alleged crime may be made under a general plea of not 
guilty, the burden rests on the accused, under the presumption of sanity, to show by a preponderance of 
evidence, but not beyond a reasonable doubt, that at such time he was mentally irresponsible, under the tests 
recognized in this state.  Hubbard v. State, 197 Ga. 77 (1943) (citations omitted). !

ü In every criminal case the presumption is that the defendant was sane at the time of the commission of the 
crime, and the burden of proof rests upon him to show to the contrary.  He must show that, not beyond a 
reasonable doubt, but the reasonable satisfaction of the jury, by a preponderance of the evidence. Barker v. 
State, 188 Ga. 332, 335 (1939) (citations omitted). !

ü The defense of insanity having been made under the general plea of not guilty, the burden rests upon the 
defendant, under the presumption of sanity, to show by a preponderance of the evidence, but not beyond a 
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reasonable doubt, that he was not mentally responsible at the time of the alleged crime.  Ross v. State, 217 
Ga. 569, 577 (1962) (citations omitted); Rozier v. State, 185 Ga. 317, 319-20 (1938). !

ü The rule is settled beyond controversy in this state, that where the defense of insanity at the time of the 
commission of the act is relied upon, the burden is upon the defendant to show his insanity by a 
preponderance of the evidence.  Currie v. State, 153 Ga. 178, 180 (1922); Polk v. State, 148 Ga. 34, 39 
(1918). !

ü Inasmuch as the law presumes, for the safety of society, that every person is of sound mind until the contrary 
appears, therefore that presumption should be rebutted by a preponderance of evidence of insanity at the time 
of the offense is alleged to have been committed.  Unless there is a preponderance of evidence in favor of the 
insanity of the defendant, the jury would not be authorized to acquit him of the offense with which he is 
charged, on that ground of his defense.  Currie v. State, 153 Ga. 178, 180 (1922); Polk v. State, 148 Ga. 34, 38 
(1918); Danforth v. State, 75 Ga. 614, 628 (1885); Carter v. State, 56 Ga. 463, 467 (1876). !

ü The appropriate standard of appellate review is whether the evidence, when construed most favorably for the 
State, would be sufficient to authorize a rational trier of fact to find that appellant failed to prove by a 
preponderance of the evidence that he was insane at the time of the crimes. Lawrence v. State, 265 Ga. App. 
310 (1995) (citations omitted). !

2.3.1.2.2 Evidence insufficient to overcome the presumption of sanity !
ü The appellant here entered his trail with a presumption of sanity.  He presented evidence, including the 

testimony of experts, that at the time of the murder he was both unable to distinguish right from wrong and, 
even if he were able to so distinguish, he could not control and impulse to do wrong.  The jury rejected this 
contention, and it was within its province to do so.  In Georgia, presumptions of sanity do not dissipate on the 
presentation of evidence to the contrary.  Jurors are free to reject the testimony of lay or expert witnesses as to 
the sanity of the accused, and to rely on the presumption of sanity.  The jury's determination as to appellant's 
sanity was also supported by evidence which, although less than overwhelming, is consistent with its verdict.  
Police officers testified that, at the time of his arrest, the appellant was coherent and indicated comprehension 
of his Miranda rights.  Although despondent, he was communicative with the officers and correctly gave his 
name and address.  Appellant was at all times aware of what had transpired.  His request to a neighbor to 
shoot him because he had just killed his wife is not completely consistent with allegations that he did not 
know right from wrong.  These facts, in conjunction with the continued presumption of sanity, were sufficient 
to support the jury's verdict.  Durham v. State, 239 Ga. 697, 698-99 (1977) (citations omitted). !

ü The law provides that the state hospital may release a patient under criminal charges to the custody of the 
proper peace officer when the patient is found by the superintendent no longer to meet the criteria for civil 
commitment, which is that the patient is mentally ill and is (a) likely to injure himself or others if not 
hospitalized or (b) incapable of caring for his physical health and safety.  Gilbert's administrative release 
canceled the continuing presumption of insanity although the prior adjudication is evidence tending to show 
his mental condition and can be considered by the fact-finder.  Therefore, the presumption of sanity, his 
release by the state hospital, and the judge's observations of him during the trial support the judgment of the 
trial court that he was sane at the time of the offense.  Gilbert v. State, 235 Ga. 501, 502 (1975). !

ü In determining sanity, the jury may consider the actions and mental condition of the accused before and after 
the crime and declarations of the defendant made at the time of the offense or reasonably close thereto may be 
considered as proof of his mental condition at the time of the crime.  Here, the defendant's actions before and 
after the homicide, as related in his written statement and by witnesses, were such as to authorize the jury to 
determine that they were those of a sane person.  The jury also could have concluded that the defendant's 
actions in preparing for his travels by stealing a pistol and buying an army cap and insignia to aid in hitch-
hiking and to enable him to use USO facilities, leading his benefactor away from the public highway into a 
wooded area before molesting him, obtaining gasoline on his mere promise to bring the rationing coupons 
later, driving through Albany in the dead man's car as if nothing had happened, and stopping for the State 
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Highway Patrol, rather than running, were those of a sane and cunning man, not an insane one.  Ross v. State, 
217 Ga. 569, 578 (1962) (citations omitted). !

ü The jury is not bound to decide the issue of insanity in conformity with the declarations of any number of 
witnesses which do not produce a conviction in their minds as against the testimony of a lesser number of 
witnesses, or a presumption, or other evidence satisfying in their minds, and thus are not required to find and 
accused insane although a number of witnesses have testified that he was insane and no expert witness has 
testified that he was sane.  Ross v. State, 217 Ga. 569, 579 (1962) (citation omitted). !

ü We are perfectly willing to agree that the homicide was inconceivable brutal.  We are not prepared to say that 
the brutality of the murder, even when taken in connection with the other evidence touching the defendant's 
mental condition, indicated conclusively that he was insane.  Barker v. State, 188 Ga. 332, 336 (1939). !

ü Although the evidence at the trial of this adult defendant for the rape of a seven-year-old girl showed that he 
was of low mental development and a sexual pervert, it not being shown that he was an idiot or an imbecile or 
insane to the extent of being unable to distinguish between right and wrong, or that he was laboring under 
some overmastering insane delusion connected with and compelling the particular act, it cannot be said as a 
matter of law that he was free of responsibility.  The crime having been proved, and the identity of the 
defendant established without dispute, the verdict of guilty was authorized.  Rozier v. State, 185 Ga. 317, 
320-21 (1938). !

ü All men are erring.  Mere error, therefore, does not relieve from punishment.  All have vicious propensities.  
Therefore a mere propensity to evil does not excuse the doer.  All are only in a limited degree deterred from 
wrong-doing by fear of its consequences.  The mere fact, therefore, that one was not afraid of punishment 
when doing a thing does not show him to have been insane.  All are more or less regardless of the demands of 
conscience.  So the mere fact that the prisoner showed a hardened heart does not prove him insane.  Taylor v. 
State, 105 Ga. 746, 780 (1898). !

ü The evidence shows that on various occasions before the homicide, the accused manifested eccentricity of 
mind and did things which would hardly be expected from persons of sound common sense and of perfectly 
well-balanced minds.  It was also shown that he had certain erratic ideas and notions which would not 
probably have been entertained by a thoroughly sensible and clear-headed man.  But putting all these things 
together, they did not amount to more than showing that up to the time of the homicide the accused was more 
or less eccentric in mind and had certain marked peculiarities of thought and conduct.  They would hardly 
have justified the conclusion that whatever infirmity he had was insanity to the extent of rendering him 
mentally irresponsible at the time of the killing.  Carr v. State, 96 Ga. 284, 289-90 (1895). !

ü In the case at this bar, the evidence shows no particular delusion to control the will.  If there was partial 
insanity in this case, about which we express no opinion, it was the effect of melancholy, growing out of a 
disappointed love.  There was no proof of raving madness, nor of peculiar mania.  The prisoner had addressed 
Mrs. Julian, and had been rejected; afterwards he talked occasionally incoherently, looked vacant in the face, 
sat up late at night, and wrote some silly letters, and all attended with a habit of intemperance.  At the time he 
committed the assault, and previously, he was violent, rude towards Mrs. Julian and her mother and indecent 
in his conversation.  He seems to have been one who exhibits only violent passions and malignant 
resentments, acting upon real circumstances, who is impelled to evil from no morbid delusion, but who 
proceeds upon the ordinary perceptions of the mind.  Roberts v. State, 3 Ga. 310, 332-33 (1847). !

2.3.1.2.3 Evidence sufficient to prove insanity !
ü In every case there is a presumption that the accused is sane, but this presumption may be overcome by a 

preponderance of the evidence.  In this case, since the state offered no evidence to show that the accused had 
mental capacity to distinguish between right and wrong as to the act committed, the only burden on the 
defendant was to introduce evidence sufficient to overcome the presumption of sanity.  When convincing 
proof has been introduced that the defendant was insane at the time of the commission of an offense, this 
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would be sufficient evidence that he could not distinguish between right and wrong as to the particular act.  
Since the uncontradicted evidence showed that the defendant was a person of unsound mind, the verdict 
finding him guilty of murder was unauthorized.  Handspike v. State, 203 Ga. 115 (1947). !

2.3.2 Effect of prior commitment to mental institution !
ü Georgia law presumes the sanity of an accused. The presumption of sanity prevails even after a commitment 

to a mental institution if the accused has been released from that institution.  Durham v. State, 239 Ga. 697, 
698 (1977) (citations omitted). !

2.4 Delusional compulsion !
§ A person shall not be found guilty of a crime when, at the time of the act, omission, or negligence constituting 

the crime, the person, because of mental disease, injury, or congenital deficiency, acted as he did because of a 
delusional compulsion as to such act which overmastered his will to resist committing the crime.  O.C.G.A. 
§16-3-3. !

2.4.1 Generally  !
ü No cognizance is taken of what has been termed "impulsive" or "emotional" insanity, where a criminal act is 

done under some overwhelming and irresistible impulse, unless it be that such impulse is the result of a 
mental disease or mental defect, overriding reason and judgment and obliterating the sense of right and 
wrong, so as to fall within the generally accepted "right and wrong test," or the exception of delusional 
insanity.  Rozier v. State, 185 Ga. 317, 320 (1938) (citation omitted). !

ü If a man has delusions produced by a disease of the mind, and by reason of those delusions his will is 
completely overmastered so that he has no power, even though he can distinguish between right and wrong, to 
adhere to the one or to avoid the other, he has not the capacity to form a criminal intent.  A person afflicted 
with such a disease of the mind may know that a particular act is wrong and believe that he will be punished 
for it and yet, if he is laboring under a delusion and his will is overpowered by an irresistible impulse which 
results from his peculiar delusion, he cannot be held criminally responsible for the commission of the act.  
Will is as necessary an element of intent as are reason and judgment.  Flanagan v. State, 103 Ga. 619, 625-26 
(1898) (citations omitted). !

2.4.2 Requirements for defense !
ü The general rule is that if a man has reason sufficient to distinguish between right and wrong in relation to a 

particular act about to be committed, he is criminally responsible.  While there is an exception to this rule, to 
the effect that although a man has reason sufficient to distinguish between right and wrong as to a particular 
act about to be committed, yet if, in consequence of some delusion brought about by mental disease, his will 
was overmastered so that there was no criminal intent with reference to the act in question, he will not be held 
as criminally responsible which is commonly referred to in the decisions as delusional insanity, yet in order 
for such defense to be available on a trial for murder, it must appear, not only that the defendant was actually 
laboring under a delusion but that the act itself is connected with the particular delusion under which the 
prisoner is laboring and also that the delusion was as to a fact which, if true, would justify the act. Barker v. 
State, 188 Ga. 332, 333 (1939) (citations omitted). !

ü The question presented is whether or not any of this evidence is sufficient to authorize certain requests to 
charge the jury on the issue of delusional insanity.  Under the principles hereinbefore stated, we are of the 
opinion that it was not.  Concerning the trouble which the defendant's daughter testified had existed between 
the defendant and his wife for some time, and the defendant's belief about "her being out with other men," 
while the child testified that this was not true, it cannot be said that the defendant was laboring under any 
delusion upon the subject.  Whether there were reasonable grounds for his belief does not appear from the 
record.  However, conceding that, when taken in connection with the other evidence concerning the 
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defendant's mental condition, it was sufficiently shown that the defendant was laboring under a delusion on 
this score, it certainly does not appear that the criminal act was in any way connected with this particular 
delusion.  Most important of all, had the delusion been true it would not have justified defendant taking the 
life of his wife. Barker v. State, 188 Ga. 332, 334-35 (1939) (citation omitted). !

2.4.2.1 Defendant was actually laboring under a delusion !
2.4.2.2 The act was connected with the particular delusion under which the defendant was laboring !
ü If a man has reason sufficient to distinguish right and wrong in relation to a particular act about to be 

committed, he is criminally responsible; and there is but one recognized exception, which is that although a 
man has reason sufficient to distinguish between right and wrong, yet if in consequence of some delusion the 
will is overmastered and there is no criminal intent, he is not responsible, provided that the act itself is 
connected with the peculiar delusion under which the prisoner is laboring.  Rozier v. State, 185 Ga. 317, 320 
(1938) (citations omitted). !

ü If a man has reason sufficient to distinguish right and wrong in relation to a particular act about to be 
committed, he is criminally responsible.  An exception to this rule, however, is where a man has reason 
sufficient to distinguish between right and wrong as to a particular act about to be committed, yet in 
consequence of some delusion the will is overmastered and there is no criminal intent.  Provided that the act 
itself is connected with the peculiar delusion under which the prisoner is laboring. Hargroves v. State, 179 Ga. 
722, 724 (1934); Taylor v. State, 105 Ga. 746, 775-76 (1898); Flanagan v. State, 103 Ga. 619, 625 (1898); 
Wilson v. State, 9 Ga. App. 274, 284 (1911). !

ü There is no uncertainty as to the rule of law which governs this class of cases in this state.  It is: If a man has 
reason sufficient to distinguish between right and wrong in relation to a particular act about to be committed, 
he is criminally responsible.  Exception: If a man has reason sufficient to distinguish between right and wrong 
as to a particular act about to be committed, yet, in consequence of some delusion arising from a diseased 
mind, his will is overmastered and he is impelled to do that act, there is no criminal intent, provided the act 
itself is connected with the peculiar delusion under which the prisoner is laboring.  Taylor v. State, 105 Ga. 
746, 776 (1898). !

ü We have not found any evidence in the record which goes to show that the plaintiff in error, at the time he 
attacked and repeatedly stabbed his wife, did not have reason sufficient to distinguish between right and 
wrong in relation to that act.  But it is claimed that the plaintiff in error, at the time he inflicted the wounds 
upon his wife, from which she died, was laboring under a delusion that his wife's father and mother were 
endeavoring to bring about a permanent separation between him and his wife, and that his wife was 
consenting thereto.  Under this delusion he slew his wife.  This would not relieve him from criminal 
responsibility.  Where a man has reason sufficient to distinguish between right and wrong as to a particular act 
about to be committed, yet in consequence of some delusion, the will is overmastered and there is no criminal 
intent: provided that the act itself is connected with the peculiar delusion under which the prisoner is laboring.  
The legal defect to the proposition urged as a defense is a want of connection between the alleged delusion 
and the act.  Taylor v. State, 105 Ga. 746, 777-79 (1898) (citation omitted). !

ü The exception to the right and wrong test was not given in the charge to the jury, and they therefore did not 
pass upon the question made in that exception -- that is a man has reason sufficient to distinguish between 
right an wrong as to a particular act about to be committed, yet, in consequence of some delusion produced by 
a disease of the mind, the will is overmastered, there is no criminal intent if the act itself be connected with 
the peculiar delusion under which the mind is laboring.  The trial judge should have given this exception in 
charge and required the jury to find, as matter of fact under the evidence whether the will of the accused was 
so overpowered by reason of a delusion produced by mental disease that he could not resist, although he 
might have know that the act itself was wrong, and also to determine whether or not the act committed was 
connected with the delusion and produced solely by it.  We think the court erred in refusing to give the written 
request to charge to the jury, and also that he erred in charging as he did on the subject of delusions.  For these 
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reasons only, we reverse the case and order a new trial.  If the accused was, under the law, responsible for his 
acts, he is guilty of a horrible murder.  If he was not so responsible he entitled to an acquittal.  Flanagan v. 
State, 103 Ga. 619, 627 (1898). !

ü A man might have reason sufficient to distinguish between the right and the wrong of the act about to be 
committed, and yet be irresponsible; that the mind might be cognizant of the distinction between right and 
wrong, as regards the act, and yet by reason of some delusion, overmastering the will, there might be no 
criminal intent.  To apply this proposition, the act itself must be connected with the peculiar delusion under 
which the prisoner labors.  Roberts v. State, 3 Ga. 310, 331 (1847). !

2.4.2.3 The delusion was as to a fact which, if true, would justify the act !
ü In order for the defense of delusional compulsion to be available in a trial for murder there must be evidence 

that the defendant was laboring under a delusion, that the act itself was connected with the delusion and 
furthermore that he delusion would, if true, justify the act…. The salient feature of the delusion described by 
the psychiatrist was appellant’s perception of his wife as being in “desperate danger” of losing her life.  
Furthermore, the psychiatrist interpreted the appellant’s actions as an attempt to extricate his wife from mortal 
danger.  If these circumstances had actually occurred appellant may have been justified in using deadly force 
to prevent his wife’s death but the situation is complicated by the fact that appellant fired a shot through a 
closed door and then reprimanded and shot his wife several times after she became clearly visible through the 
open doorway.  There is no evidence in the record that appellant’s delusion prevented him from realizing that 
he was shooting through a closed door or that he was shooting his wife.  Under the evidence in this case, the 
jury would not have been authorized to find that appellant’s delusion justified his act of shooting his wife.  In 
our opinion, the trial court did not err in refusing to charge on the defense of delusional compulsion.  Graham 
v. State, 236 Ga. 378, 380 - 82 (1976) (citations omitted). !

ü An individual can establish insanity, even where he possesses the ability to distinguish right an wrong, when 
he proves by a preponderance of evidence that at the time the criminal act was committed, he suffered from a 
delusional compulsion as to such act which overmastered his will to resist committing the crime.  It is only in 
those instances where an individual, who is able to distinguish right from wrong, commits a criminal act 
while suffering under a delusional compulsion which leads him to believe his action is right, i.e. justified, that 
Georgia law accepts insanity as a defense.  Hence, if the delusion is as to a fact which would not excuse the 
act with which the prisoner is charged, the delusion does not authorize an acquittal of the defendant. 
Lawrence v. State, 265 Ga. App. 310 (1995) (citations omitted). !

ü A defendant who can distinguish between right and wrong and who commits a criminal act he recognizes is 
wrong but which he is compelled to commit by an uncontrollable impulse or compulsion, has no insanity 
defense under Georgia law.  Society must be protected from individuals who can distinguish between right 
and wrong but who cannot conform their conduct to the law because they suffer from delusional compulsions 
which compel them to commit criminal acts which are not justified by the delusions under which they suffer. 
Lawrence v. State, 265 Ga. App. 310 (1995). !

ü The "justification" requirement reflects a decision to allow the insanity defense only in those instances where 
the fact-finder concludes from a preponderance of evidence that the defendant, although suffering under 
delusions of an absurd and unfounded nature, was compelled by that delusion to act in a manner that would 
have been lawful and right if the facts had been as the defendant imagined them to be. Lawrence v. State, 265 
Ga. App. 310 (1995). !

ü We conclude that among the group of similarly situated individuals, namely, mentally ill defendants who are 
capable of distinguishing between right and wrong, it is not unconstitutional to differentiate between 
defendants who are compelled to act in a manner justified by their delusions and defendants, like appellant, 
who act, however compelled, in a manner they are capable of recognizing as wrong.  Therefore, the trial court 
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did not err by including the justification requirement in its delusional compulsion charge. Lawrence v. State, 
265 Ga. App. 310 (1995) (citation omitted). !

2.5 McNaughton rule !
§ A person shall not be found guilty of a crime if, at the time of the act, omission, or negligence constituting the 

crime, the person did not have mental capacity to distinguish between right and wrong in relation to such act, 
omission, or negligence.  O.C.G.A. §16-3-2 !

ü Mental abnormality is not a defense unless the accused was, at the time of the commission of the offense, 
mentally irresponsible under the test recognized by law in this state.  That test is whether the accused and 
"reason sufficient to distinguish between right and wrong in relation" to the particular offense committed.  
Ross v. State, 217 Ga. 569, 577 (1962). !

ü Where, as in this case, the exception of delusional insanity is not involved, the sole test of criminal 
responsibility is whether the accused had reason sufficient to distinguish between right and wrong in relation 
to the particular offense.  There was testimony for the defendant that at intervals he would have "spells" and 
be in a "trance."  His father was permitted to testify that at such times he "did not know right from wrong" 
and "would get in trouble," but that at all other times he was "quiet, peaceful, and normal."  The defendant's 
testimony showed that he was fully able to go about town and return home on Saturday, without any mental 
abnormality at that time or subsequently.  For the state there was positive testimony by witnesses, who knew 
and had often seen the defendant, to the effect that he was entirely normal.  The state's evidence as to his 
language and conduct on the day of the crime, before and after as well as the time of its commission, also 
indicated that he was mentally normal.  Accordingly, on the issue of criminal responsibility under the 
preceding rule, the verdict against the defendant was authorized by the presumption of sanity and the 
testimony.  Hubbard v. State, 197 Ga. 77 (1943). !

ü When a man who attends to his ordinary business with some degree of success, who has been slighted by a 
young lady with whom he is in love and has threatened to be revenged, who on the morning of the homicide 
shaves and dresses himself, hitches his horse to his buggy, attends church and sits quietly through the 
services, making no demonstrations of anger or hallucination or delusion, who after the conclusion of the 
services approaches the young lady and asks permission to accompany her home, and, upon her refusal, 
shoots her to death, and who thereupon walks out of the house, keeping back with his pistol those who 
attempt to arrest him, goes to his father's home and gets from him, in addition to the money he already has, 
other money which his father owes him, makes flight, and, upon his capture the next day, seems to remember 
all that has happened, it is difficult for a layman or non-expert to conceive that at the time of the shooting the 
slayer had no knowledge of what he was doing, as one of the experts testified was possible, although he might 
have a recollection of it the next day.  It seems to us that to uphold such a theory would be to put the public at 
the mercy of any person who fails to suppress his anger or jealousy; who is sane at one moment, insane the 
next, and then immediately afterward sane again; and all this without any outward sign of the change in his 
mental condition.  The finding of the jury was right; for the accused knew the difference between right and 
wrong, and acted upon real circumstances and the ordinary perceptions of the mind, and not upon any morbid 
delusions.  There was no error in refusing a new trial. Lee v. State, 116 Ga. 563, 569-70 (1902). !

ü We have carefully read every line of the evidence contained in the record, and are of the opinion that no part 
of it either shows or tends to show any weakness or disease of the mind as would cause the plaintiff in error 
not to know it was wrong and against the law to take the life of his wife.  If we take all the testimony relating 
the mental condition of the plaintiff from his childhood to the day of the commission of the offense, and give 
it literal effect, it does not establish the affirmative of the proposition.  Taylor v. State, 105 Ga. 746, 776 
(1898). !

ü If a man has capacity and reason sufficient to enable him to distinguish right and wrong, as to the particular 
act in question: if he has knowledge and consciousness, that the act he is doing is wrong, and will deserve 
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punishment, he is in the eye of the law, of sound mind and memory, and therefore criminally responsible for 
his acts.  Choice v. State, 31 Ga. 424, 475 (1860). !

ü A person, in order to be punishable by law, or in order that his punishment by law may operate as an example 
to deter others from committing criminal acts under like circumstances, must have sufficient memory, 
intelligence, reason and will, to enable him to distinguish between right and wrong in regard to the particular 
act about to be done; to know and understand that it will be wrong, and that he will deserve punishment by 
committing it.  This rule does not require total insanity.  But if the prisoner is perfectly sane as to all other 
things, and wants, as to the act about to be committed, reason enough to distinguish between the right and 
wrong of that act -- if he does not know and understand that that act is wrong, and that he will deserve 
punishment for committing it, he is irresponsible.  So also on the other hand, according to this rule, the person 
may be deranged as to other things, yet if has sufficient reason to distinguish as to the right and wrong of the 
particular act about to be committed -- if he knows and understands that for committing that act he will be 
liable to be punished, he is a responsible agent and ought to be convicted.  Roberts v. State, 3 Ga. 310, 330 
(1847). !

2.6 Moral insanity !
§ "Insane at the time of the crime" means meeting the criteria of Code Section 16-3-2 or Code Section 16-3-3. 

However, the term shall not include a mental state manifested only by repeated unlawful or antisocial 
conduct.  O.C.G.A. §17-7-131 (a) (1). !

ü Our code and decisions do not recognize so-called "moral insanity" or irresponsibility from an inability to 
control the will from the habit of indulgence.  Nor does mere weak-mindedness, unless amounting to 
imbecility or idiocy, which like lunacy or insanity may be held to deprive the offender of the sense of right 
and wrong, and relieve him of responsibility.  Rozier v. State, 185 Ga. 317, 320 (1938) (citations omitted). !

ü Society cannot afford to treat a man as insane because he has become so steeped in crime as to have stupefied 
his conscience. Loyd v. State, 45 Ga. 57, 74 (1872). !

2.7 Temporary insanity !
ü Intermittent insanity is no excuse or justification for crime unless the defendant was incapable of knowing 

right from wrong at the time the act was committed.  Ross v. State, 217 Ga. 569, 577 (1962). !
ü Partial or temporary insanity is not recognized as a defense relieving from responsibility of crime.  We 

therefore conclude that those requests to charge, which sought to substituted another test of sanity for the 
knowledge of right and wrong, should not have been given. Carter v. State, 2 Ga. App. 254, 264-65 (1907) 
(citations omitted). !

2.8 Procedure !
2.8.1 Pleading !
2.8.2 Court appointment of a defense expert  !
2.8.2.1 Test: Will defendant’s sanity be a significant issue at trial !
ü We hold that when a defendant has made a preliminary showing that his sanity at the time of the offense is 

likely to be a significant factor at trial, the constitution requires that a state provide access to a psychiatrist's 
assistance on this issue if the defendant cannot otherwise afford one.  Ake v. Oklahoma, 470 U.S. 68, 74 
(1985). !
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ü Three factors are relevant to the determination of under what conditions the participation of a psychiatrist is 
important enough to preparation of a defense to require the state to provide an indigent defendant with access 
to competent psychiatric assistance in preparing the defense.  The first is the private interest that will be 
affected by the action of the state.  The second is the governmental interest that will be affected if the 
safeguard is to be provided.  The third is the probable value of the additional or substitute procedural 
safeguards that are sought, and the risk of an erroneous deprivation of the affected interest if those safeguards 
are not provided.  Ake v. Oklahoma, 470 U.S. 68, 77 (1985). !

ü When the defendant is able to make an ex parte threshold showing to the trial court that his sanity is likely to 
be a significant factor in his defense, the need for the assistance of a psychiatrist is readily apparent.  Ake v. 
Oklahoma, 470 U.S. 68, 82-83 (1985). !

ü We hold that when a defendant demonstrates to the trial judge that his sanity at the time of the offense is to be 
a significant factor at trial, the state must, at a minimum, assure the defendant access to a competent 
psychiatrist who will conduct an appropriate examination and assist in evaluation, preparation, and 
presentation of the defense.  This is not to say, of course, that the indigent defendant has constitutional right to 
choose a psychiatrist of his own personal liking or to receive funds to hire his own.  Ake v. Oklahoma, 470 
U.S. 68, 83 (1985). !

ü When a defendant demonstrates to the trial judge that his sanity at the time of the offense is to be a significant 
factor at trial, the state must, at a minimum, assure the defendant access to a competent psychiatrist who will 
conduct an appropriate examination and assist in the evaluation, preparation, and presentation of the defense.  
Christenson v. State, 261 Ga. 80, 83 (1991) (citation omitted).  !

ü A capitol defendant must be provided psychiatric assistance if he can show that insanity will be a significant 
issue at trial. Childs v. State, 257 Ga. 243, 248 (1987). !

ü There is in this case a serious question of the extent to which Holloway was capable of differentiating 
between right and wrong at the time of the crime.  The defendant's mental condition was not merely a 
significant issue, it was virtually the only issue, at both phases of the trial.  Holloway was entitled to the kind 
of independent psychiatric assistance on the questions of competency to stand trial, criminal responsibility, 
and mitigation of sentence.  Since he was denied this necessary assistance, his conviction must be reversed, 
and the case remanded for further proceedings.  Holloway v. State, 257 Ga. 620, 621-22 (1987) (citation 
omitted). !

2.8.2.1.1 Factor 1: The private interest that will be affected !
ü The private interest in the accuracy of a criminal proceeding that places an individual's life or liberty at risk is 

almost uniquely compelling.  Indeed, the host of safeguards fashioned by this Court over the years to 
diminish the risk of erroneous conviction stands as a testament to that concern.  The interest of the individual 
in the outcome of the state's effort to overcome the presumption of innocence is obvious and weighs heavily 
in our analysis.  Ake v. Oklahoma, 470 U.S. 68, 78 (1985). !

2.8.2.1.2 Factor 2: The governmental interest that will be affected if the expert is provided !
ü It is difficult to identify any interest of the state, other than that in its economy, that weighs against 

recognition of this right.  We therefore conclude that the governmental interest in denying Ake the assistance 
of a psychiatrist is not substantial, in light of the compelling interest of both the state and the individual in 
accurate dispositions.  Ake v. Oklahoma, 470 U.S. 68, 79 (1985). !

2.8.2.1.3 Factor 3: The risk of an erroneous conviction if the expert is not provided  !
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ü Without the assistance of a psychiatrist to conduct a professional examination on issues relevant to the 
defense, to help determine whether the insanity defense is viable, to present testimony, and to assist in 
preparing the cross-examination of a state's psychiatric witnesses, the risk of an inaccurate resolution of 
sanity is extremely high.  With such assistance, the defendant is fairly able to present at least enough 
information to the jury, in a meaningful manner as to permit it to make a sensible determination.  Ake v. 
Oklahoma, 470 U.S. 68, 82 (1985). !

2.8.2.2 Purpose of defense expert !
ü Where a showing is made that the defendant's sanity is likely to be a significant factor at trial, the state is 

required to provide an indigent defendant with access to the assistance of a competent psychiatrist in 
preparing the defense.  The trial court is authorized to order a psychiatrist, or perhaps some other competent 
health expert, to examine the defendant in order to determine whether his sanity is likely to be a significant 
factor in the his defense.  When the determination is made that it is, the defense must be provided with a 
psychiatrist to assist in his defense.  In addition to examining the defendant, the psychiatrist must assist the 
defense by aiding defense counsel in the cross-examination and rebuttal of the state's medical experts.  
However, this is not to say, of course, that the indigent defendant has a constitutional right to choose a 
psychiatrist of his personal liking or to receive funds to hire his own. Lindsey v. State, 254 Ga. 444, 448-49 
(1985). !

2.8.2.3 Application of privilege to communication with defense expert !
ü The examination of the defendant had been ordered by the court at the request of the defendant's counsel.  

Under the trial court's order communications between defendant and the physician were protected by the 
statutory privilege, but the objective result of the examination was not so protected, and the objective result of 
the examination was admissible. Plummer v. State, 229 Ga. 749, 750 (1972). !

2.8.2.4 Evidence insufficient to support court appointment of a defense expert !
ü The evidence in this case shows that the defendant is selfish and manipulative, lacks regard for the rights of 

others, has abused drugs and alcohol, and has committed numerous crimes.  But it does not show that the 
defendant suffers from any serious mental disorder.  It was not abuse of discretion to deny the defendant's 
request for court-funded independent psychiatric assistance.  Christenson v. State, 261 Ga. 80, 83 (1991).  !

ü Childs was evaluated by Dr. Jerold S. Lower, Ph.D., J.D., at the Wilcox County Jail.  His report, in pertinent 
part, states as follows: Throughout our contact with him, Mr. Childs was alert, cooperative, and in good 
contact with reality.  His conversation was clear, logical, coherent, and relevant.  He was able to give a 
coherent account of the events which led to his arrest.  Mr. Childs is well aware of the nature of his charges, 
the possible penalties, the pleas and strategies open to him, the mechanics of the proceedings he faces in the 
courtroom, and the behavior which will be required of him in the situation.  Mr. Childs displays an 
intellectual endowment which is distinctly below average.  However, we know of no evidence that he has any 
particular deficits in his day-to-day adaptive functioning and therefore we would decline to diagnose mental 
retardation.  Mr. Childs does not display any signs of a mental illness which would interfere with his ability to 
distinguish right from wrong, with respect to the acts charged, nor is there evidence of a delusional 
compulsion.  The circumstances presented to the trial court did not establish that insanity would be a 
significant issue at trial.  The court did not abuse its discretion by refusing to provide funds for psychiatric 
assistance. Childs v. State, 257 Ga. 243, 248-49 (1987). !

2.8.2.5 Evidence sufficient to support court appointment of a defense expert !
ü On the record before us, it is clear that Ake's mental state at the time of the offense was a substantial factor in 

his defense, and that the trial court was on notice of that fact when the request for a court-appointed 
psychiatrist was made.  For one, Ake's sole defense was that of insanity.  Second, Ake's behavior at 
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arraignment, just four months after the offense, was so bizarre as to prompt the trial judge sua sponte, to have 
him examined for competency.  Third, a state psychiatrist shortly thereafter found Ake to be incompetent to 
stand trial, and suggested that he be committed.  Fourth, when he was found to be competent six weeks later, 
it was on the condition that he be sedated with large doses of Thorazine three times a day, during trial.  Fifth, 
the psychiatrists who examined Ake for competency described to the trial court the severity of Ake's mental 
illness less than six months after the offense in question, and suggested that this mental illness might have 
begun years earlier.  Finally, Oklahoma recognizes a defense of insanity, under which the initial burden of 
producing evidence falls on the defendant.  Taken together, these factors make clear that the question of Ake's 
sanity was likely to be a significant factor in his defense.  Ake v. Oklahoma, 470 U.S. 68, 86 (1985). !

ü Ake's future dangerousness was a significant factor in the sentencing phase.  The state psychiatrist who 
treated Ake at the state mental hospital testified at the guilt phase that, because of his mental illness, Ake 
posed a threat of continuing criminal violence.  This testimony raised the issue of Ake's future dangerousness, 
which is an aggravating factor under Oklahoma's capital sentencing scheme, and on which the prosecutor 
relied at sentencing.  We therefore conclude that Ake also was entitled to the assistance of a psychiatrist on 
this issue and that the denial of that assistance deprived him of due process.  Ake v. Oklahoma, 470 U.S. 68, 
86-87 (1985). !

2.8.3 Court appointment of an independent expert !
§ When notice of an insanity defense is filed, the court shall appoint at least one psychiatrist or licensed 

psychologist to examine the defendant and to testify at the trial.  O.C.G.A. §17-7-130.1  !
2.8.3.1 Court may compel defendant to undergo evaluation !
ü We choose to permit compelled psychiatric examinations when a defendant has raised the insanity defense.  

Since any statement about the offense itself could be suppressed, a rule forbidding compelled examinations 
would prevent no threatened evil, and the government will seldom have a satisfactory method of meeting 
defendant's proof on the issue of sanity except by the testimony of a psychiatrist it selects -- including, 
perhaps the testimony of psychiatric experts offered by him -- who has had the opportunity to form a reliable 
opinion by examining the accused.  U.S. v. Cohen, 530 F. 2d 43, 47-48 (1976). !

2.8.3.1.1 Compelled evaluation does not violate 6th Amendment right to counsel  !
ü The compelled psychiatric examination is not the kind of critical stage at which assistance of counsel is 

needed or even useful.  There would be no need for counsel to instruct the accused not to answer questions 
for fear of factual self-incrimination, for any such matter is subject to suppression; and interference with the 
examination by counsel on other grounds would be improper.  U.S. v. Cohen, 530 F. 2d 43, 48 (1976). !

2.8.3.1.2 Statements made to independent expert not privileged !
ü In criminal cases where the defendant plead not guilty by reason of insanity, and the psychiatrist involved was 

appointed by the court to determine the issue of sanity the psychiatrist was not a witness for either the 
prosecution or the defense, but was instead a witness for the court.  Under those circumstances, the requisite 
relationship of psychiatrist and patient did not exist to the extent that psychiatric treatment was given or 
contemplated.  Therefore, the privilege established by Code could not be invoked. Kimble v. Kimble, 240 Ga. 
100, 101 (1977). !

ü The psychiatrist appointed by the court for a sanity examination of the defendant may not be regarded as a 
prosecution witness, but is instead a witness for the court.  Hence, the requisite relationship did not exist and 
it was not error to admit in evidence the psychiatrist's testimony as to statements made to him by the 
defendant during the course of his examination of the defendant. Massey v. State, 226 Ga. 703, 704-05 
(1970). !

2.8.3.2 Purpose of independent expert 
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!
§ The testimony of the court appointed psychiatrist or licensed psychologist shall follow the presentation of the 

evidence for the prosecution and for the defense, including testimony of any medical experts employed by the 
state or by the defense.  The medical witnesses appointed by the court may be cross-examined by both the 
prosecution and the defense, and each side may introduce evidence in rebuttal to the testimony of such a 
medical witness. O.C.G.A. §17-7-130.1    !

2.8.4 Evidence !
§ At the trial of a criminal case in which the defendant intends to interpose the defense of insanity, evidence may 

be introduced to prove the defendant's sanity or insanity at the time at which he is alleged to have committed the 
offense charged in the indictment or information.  O.C.G.A. §17-7-130.1  !

2.8.4.1 Admissible evidence !
2.8.4.1.1 Evidence of defendant’s intellectual functioning !
ü At the guilt-innocence phase, the trial court permitted the state to offer evidence of appellant's attempts to 

tamper with the jury selection process.  The evidence related to whether, as the state claimed, appellant has 
sufficient mental capacity to engage in an attempt to manipulate the judicial system or whether, as appellant 
claimed, he has "significantly sub-average general intellectual functioning resulting in or associate with 
impairments in adaptive behavior."  Thus, the evidence was relevant to rebut appellant's claim that he was 
mentally retarded.  Evidence which is relevant and material to the issues in the case is not rendered 
inadmissible mere because it may have some prejudicial effect.  Burgess v. State, 264 Ga. 777, 783-84 (1994). !

2.8.4.1.2 Evidence of mental or physical illness that may cause insanity !
ü It was claimed that the accused was subject to fits of insanity by a chronic disease of the ear which originated 

at an early period of his life, and that when suffering from the effects of this disease, he was and had been at 
various times in his life insane and irresponsible.  It appeared in the showing for a continuance that four 
witnesses would swear to the insanity of the accused at times when his disease was at its worst.  In a case like 
the present, where there has been a shocking homicide, and where there can be scarcely a doubt that the 
accused committed it, although he does not expressly so admit in his plea, the defense mainly relied on being 
that of insanity at the time of the killing, it was depriving the accused of a very great right when he was 
forced to trial in the absence of these four witnesses who knew the facts that were material to his defense, and 
whose presence was important to the proper determination of the issues.  It is especially so in the present case 
when the record shows that there was much evidence for the state to show that the accused was sane.  The 
large amount of evidence for the state showing the sanity of the accused, instead of being a reason for 
overruling the motion for a new trial is a stronger reason for granting one.  The refusal of the court to 
continue his case deprived the accused of the benefit of the four witnesses, who, above all others, were 
needed by him in his trial to meet the mass of evidence showing sanity.  The court should have either 
continued the case for the term, or postponed the trial until a later day in order that the accused might have 
secured the attendance of these witnesses, in order that the jury might pass upon the question of their 
credibility and the weight to be attached to their testimony.  Ryder v. State, 100 Ga. 528, 531-32 (1897). !

2.8.4.1.3 Evidence that defendant is on medication and effect of medication !
ü In the case at bar, the jury was made aware of the change in appellant's behavior as a result of his medication 

through statements by defense counsel, testimony by appellant's mother and the defense expert witness, and 
by appellant's own testimony, in which he acknowledged he was taking more Haldol than he had ever before 
taken and testified in detail as to the effect the medication was having on him.  Hence, the jury's evaluation of 
appellant's insanity defense did not rest on an undisclosed behavioral alteration, but was the result of an 
informed consideration of appellant's altered behavior.  Accordingly, appellant's enumeration presents no 
reversible error. Lawrence v. State, 265 Ga. App. 310 (1995) (citations omitted). !
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2.8.4.1.4 Expert witness opinion testimony (See also Witness Opinion Testimony outline)  !
ü Dr. Craig, a psychiatrist, testified that in his opinion the defendant suffered from insane delusions, and did not 

have sufficient mentality to comprehend the difference between right and wrong with reference to a crime 
connected with his delusions.  The defendant relied solely upon the expert testimony of the psychiatrist.  
While the opinion of Dr. Craig was competent evidence on the mental state of the defendant, his opinion was 
not conclusive upon the jury.  Expert testimony is intended to aid the jury in arriving at the correct conclusion 
upon the issue made; but the jury is not bound by the opinion of experts, and may disregard it, or give such 
testimony credence or not, as it sees fit.  The jury in this case made its verdict, and this court cannot say that 
the testimony of the expert witness required the jury to find that the presumption of sanity had been overcome 
by a preponderance of the evidence. Boyd v. State, 207 Ga. 567, 569-71 (1951) (citations omitted). !

2.8.4.1.5 Lay witness opinion testimony (See also Witness Opinion Testimony outline) !
ü Sanity or insanity is a proper subject for opinion evidence.  In such a case any witness may swear to his 

opinion or belief, giving his reasons therefore.  Lingo v. State, 224 Ga. 333, 342 (1968). !
2.8.4.2 Inadmissible evidence !
2.8.4.2.1 Evidence of mental illness not directly related to insanity !
ü Expert evidence was irrelevant to the state of mind necessary to determine guilt in light of the defendant’s 

refusal to assert an insanity defense or that he was mentally ill at the time of the conduct in question…. 
Mental abnormality, unless it amounts to insanity, is not a defense to a crime.  Paul v. State, 274 Ga. 601, 603 
(2001) (citations omitted). !

ü The defendant's counsel sought to introduce evidence to the effect that the defendant, from the time of his 
childhood, had been of feeble intellect and weak intelligence; his counsel stating to the court, however, that it 
was not contended upon the part of the defense that the defendant was either an idiot or an insane person.  
Upon motion of counsel for the State, the court repelled the testimony; and properly so, we think.  The 
evidence was inadmissible because, if accepted by the jury as true, it could not establish or tend to establish 
the non-responsibility of the defendant for his criminal act, it should have been rejected.  That the jury might 
have been inclined to consider such evidence in fixing the punishment, after having found the defendant 
guilty, afforded no reason why this incompetent testimony should have been introduced for their 
consideration. Rogers v. State, 128 Ga. 67, 68-69 (1907) (citations omitted). !

2.8.4.2.2 Reputation evidence !
ü It is alleged as error in the Court that it refused to allow the defendant to prove by Printup, Hooper and others 

the family and neighborhood reputation of prisoner as injured permanently in his mind, by reason of the 
injury he had received.  No authority is produced to justify the proof of a particular fact by general reputation.  
We know of no rule of law which would allow the introduction of this kind of hearsay testimony.  Choice v. 
State, 31 Ga. 424, 470 (1860). !

1. Jury Charge !
1.1. Effect of medication !
ü We hold henceforth that a defendant, who is under medication that may affect his demeanor, is entitled, upon 

the motion of defense counsel, to have the jury informed by the court at the beginning of the trial and in the 
charge to the jury that the defendant is under the influence of medication, that the defendant's behavior in 
their presence is conditioned by the medication, and that the insanity asserted as defendant's defense is to be 
evaluated as of the time of the alleged criminal acts were committed. Lawrence v. State, 265 Ga. App. 310 
(1995). 
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!
ü In the case at bar, the jury was made aware of the change in appellant's behavior as a result of his medication 

through statements by defense counsel, testimony by appellant's mother and the defense expert witness, and 
by appellant's own testimony, in which he acknowledged he was taking more Haldol than he had ever before 
taken and testified in detail as to the effect the medication was having on him.  Hence, the jury's evaluation of 
appellant's insanity defense did not rest on an undisclosed behavioral alteration, but was the result of an 
informed consideration of appellant's altered behavior.  Accordingly, appellant's enumeration presents no 
reversible error. Lawrence v. State, 265 Ga. App. 310 (1995) (citations omitted). !

1.2. Possible verdicts !
§ In all criminal trials in any of the courts of this state wherein an accused shall contend that he was insane or 

otherwise mentally incompetent under the law at the time the act or acts charged against him were committed, 
the trial judge shall instruct the jury that they may consider, in addition to verdicts of "guilty" and "not 
guilty," the additional verdicts of "not guilty by reason of insanity at the time of the crime," "guilty but 
mentally ill at the time of the crime," and "guilty but mentally retarded."  O.C.G.A. §17-7-131 (c).  !

§ The defendant may be found "not guilty by reason of insanity at the time of the crime" if he meets the criteria 
of Code Section 16-3-2 or 16-3-3 at the time of the commission of the crime.  If the court or jury should make 
such finding, it shall so specify in its verdict.  O.C.G.A. §17-7-131(c) (1). !

§ The defendant may be found "guilty but mentally ill at the time of the crime" if the jury, or court acting as 
trier of facts, finds beyond a reasonable doubt that the defendant is guilty of the crime charged and was 
mentally ill at the time of the commission of the crime.  If the court or jury should make such finding, it shall 
so specify in its verdict.  O.C.G.A. §17-7-131(c) (2).    !

§ The defendant may be found "guilty but mentally retarded" if the jury, or court acting as trier of facts, finds 
beyond a reasonable doubt that the defendant is guilty of the crime charged and is mentally retarded.   If the 
court or jury should make such finding, it shall so specify in its verdict.  O.C.G.A. §17-7-131(c) (3). !

ü The record shows that, prior to both the original erroneous charge and the subsequent correct recharge on 
"guilty but mentally ill," the trial court gave extensive instructions on appellant's defense of legal insanity.  In 
the context of those instructions, the trial court, twice in the original charge and twice again in the recharge, 
correctly informed the jury that if they found appellant to be legally insane, their deliberations should cease, 
and that the form of their verdict then would be "not guilty by reason of insanity."  Since this charge was 
given before the charge and recharge on "guilty but mentally ill," it is unlikely that a juror of ordinary 
intelligence would have ignored appellant's defense of legal insanity and returned a verdict of "guilty but 
mentally ill" despite a finding that she was legally insane.  It was clearly implicit from the entirety of the trial 
court's instruction that a "guilty but mentally ill" verdict would be authorized only if appellant's legal insanity 
defense were rejected and she was otherwise found to be legally accountable for her act, albeit mentally ill at 
the time it had been committed.  Accordingly, the trial court's original charge on "guilty but mentally ill" 
would not constitute reversible error. Foote v. State, 265 Ga. 58, (1995) (citations omitted). !

2.8.5.3 Effect of verdict  !
§ I charge you that should you find the defendant not guilty by reason of insanity at the time of the crime, the 

defendant will be committed to a state mental health facility until such time, if ever, that the court is satisfied 
that he or she should be released pursuant to law.  O.C.G.A. §17-7-131 (b) (3) (A).  !

§ I charge you that should you find the defendant guilty but mentally ill at the time of the crime, the defendant 
will be given over to the Department of Corrections or the Department of Human Resources, as the mental 
condition of the defendant may warrant.  O.C.G.A. §17-7-131(b) (3) (B).  !
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§ I charge you that should you find the defendant guilty but mentally retarded, the defendant will be given over 
to the Department of Corrections or the Department of Human Resources, as the mental condition of the 
defendant may warrant.  O.C.G.A. §17-7-131(b) (3) (C).  !

ü Insofar as mental illness and mental retardation are concerned, the jury is instructed that if it finds the 
defendant guilty but mentally retarded or mentally ill, "the defendant will be given over to the Department of 
Corrections or the Department of Human Resources, as the mental condition of the defendant may warrant."  
This limited exception to the general rule proscribing consideration of the consequences of a guilty verdict is 
intended to increase reliability by correcting any possible erroneous conception on the jury's part that a 
verdict of guilty but mentally ill or mentally retarded would result in the immediate release of the defendant.  
Thus, the jury can focus strictly on the mental condition of the defendant and decide that issue without being 
concerned about the consequences of its finding.  The jury is not instructed, however, that a verdict of guilty 
but mentally retarded will preclude a death sentence.  Such an instruction could divert the jury's attention and 
inject considerations inappropriate at the guilt phase of the trial. State v. Patillo, 262 Ga. 259, 260 (1992). !

ü The jury may adequately evaluate the credibility of witnesses for either the defense or the state without the 
injection of the issue of the consequences of the jury's verdict.  Thus, absent exceptional circumstances not 
present here, witnesses should not be examined or cross-examined in such a manner as to inject sentencing 
issues into the case, and the jury should not be informed that if it finds the defendant mentally retarded, his 
death sentence will be vacated. State v. Patillo, 262 Ga. 259, 261 (1992). !

ü After the jurors had begun their deliberations, they asked for a “brief definition” of the possible verdicts they 
would be authorized to return.  In response, the trial court instructed them, in pertinent part, that “a verdict of 
not guilty by reason of insanity would discharge the appellant from the offense charged, and he would be 
committed to the Department of Human Resources until he is no longer a danger to himself or others.”  As 
this language was at best ambiguous with regard to the crucial issue of who would have custody and control 
of the appellant and who would ultimately have the authority to discharge him in the event he were found not 
guilty by reason of insanity, we must agree with the appellant that he recharge constituted reversible error.  
Prophitt v. State, 183 Ga. App. 332, 333 (1987) (citation omitted). !

ü The trial court's instruction to the jury that, if it found appellant "not guilty by reason of insanity at the time of 
the commission of the act, then the court would retain jurisdiction of her, she would be sent to one of our state 
mental institutions for examination.  If they thought there was anything wrong with her, they could take some 
steps to treat her.  If they didn't think anything was wrong with her, they could turn her loose."  This 
instruction is clearly an erroneous statement of the law.  The ultimate power to order the release from a 
mental institution of an insanity acquittee is one which rests, not in the institution, but in the trial court. Loftin 
v. State, 180 Ga. App. 613, 615 (1986). !

ü The jury was, in effect, informed that in the event appellant was found not guilty by reason of insanity, some 
unknown persons at a state mental institution would then be authorized to release her back into society, 
notwithstanding the jury's own determination that she had committed an act of homicide while criminally 
insane.  Under that instruction, the jury's verdict could well have been erroneously influenced by its belief 
that the procedural safeguards were inadequate and, if it found appellant not guilty by reason of insanity, her 
established dangerous propensities and society's interest in her continued commitment might not be given 
sufficient weight and consideration in reaching a determination as to whether to release her from a mental 
institution.  Accordingly, we hold the charge to be harmful error requiring the grant of a new trial. Loftin v. 
State, 180 Ga. App. 613, 615 (1986). !

2. Verdict (permissible verdicts) !
2.1. Guilty; O.C.G.A. §17-7-131 (b) (1) (A) !
2.2. Not guilty; O.C.G.A. §17-7-131 (b) (1) (B) !
2.3. Not guilty by reason of insanity at the time of the crime; O.C.G.A. §17-7-131 (b) (1) (C)  
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!
§ A plea of not guilty by reason of insanity at the time of the crime shall not be accepted and the defendant 

adjudicated not guilty by reason of insanity by the court without a jury until the defendant has undergone 
examination by a licensed psychologist or psychiatrist and the court has examined the psychological or 
psychiatric reports, has held a hearing on the issue of the defendant's mental condition, and the court is 
satisfied that the defendant was insane at the time of the crime according to the criteria of Code Section 
16-3-2 or 16-3-3.  O.C.G.A. §17-7-131 (b) (2.1)  !

2.4. Guilty but mentally ill (see also 3.2) !
§ Guilty but mentally ill at the time of the crime, but the finding of guilty but mentally ill shall be made only in 

felony cases; O.C.G.A. §17-7-131 (b) (1) (D) !
§ A plea of guilty but mentally ill at the time of the crime … shall not be accepted until the defendant has 

undergone examination be a licensed psychologist or psychiatrist and the court has examined the 
psychological or psychiatric reports, held a hearing on he issue of the defendant’s mental condition, and is 
satisfied that here is a factual basis that the defendant was mentally ill at the time of the offense … to which 
the plea is entered.  O.C.G.A. §17-7-131 (b) (2). !

§ "Guilty but mentally ill" means a felony conviction of a defendant who was mentally ill at the time of the 
crime. Ga. Comp. R. & Regs. 290-4-8.01(3). !

2.5. Guilty but mentally retarded (see also 4.3) !
§ Guilty but mentally retarded, but the finding of mental retardation shall be made only in felony cases.  

O.C.G.A. §17-7-131 (b) (1) (E) !
§ A plea of guilty but … mentally retarded shall not be accepted until the defendant has undergone examination 

be a licensed psychologist or psychiatrist and the court has examined the psychological or psychiatric reports, 
held a hearing on he issue of the defendant’s mental condition, and is satisfied that here is a factual basis that 
the defendant was … mentally retarded ...  O.C.G.A. §17-7-131 (b) (2). !

§ "Guilty but mentally retarded" means a felony conviction of a defendant who is mentally retarded. Ga. Comp. 
R. & Regs. 290-4-8.01(5). !

2. Effect of verdict of not guilty by reason of insanity at the time of the crime !
ü If the defendant successfully invokes the insanity defense, he is committed to a mental hospital.  Jones v. 

U.S., 463 U.S. 354, 356 (1983). !
ü A finding of not guilty by reason of insanity is a sufficient foundation for commitment of an insanity acquittee 

for the purposes of treatment and the protection of society.  Jones v. U.S., 463 U.S. 354, 366 (1983). !
ü A finding of insanity at the criminal trial is sufficiently probative of mental illness and dangerousness to 

justify automatic commitment without another commitment hearing.  Benham v. Ledbetter, 785 F.2d 1480 
(11th Cir. 1986). !

ü O.C.G.A. §17-7-131(d) provides that when a defendant is found not guilty by reason of insanity, the trial 
court shall order the Department of Human Resources (DHR) to detain the defendant for a period not to 
exceed 30 days so that the DHR can conduct an evaluation of the defendant's mental condition and send a 
report thereof to the trial court. Sikes v. State, 268 Ga. 19, 22 (1997). !
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ü In this case, the appellant's acquittal of murder by reason of insanity necessarily constituted a finding by the 
jury that, at least at the time the act was committed, the appellant met the criteria for civil commitment.  Clark 
v. State, 245 Ga. 629, 643 (1980). !

1. Court retains jurisdiction O.C.G.A. §17-7-131 (d) !
§ A defendant who has been found not guilty by reason of insanity at the time of the crime and is ordered 

committed to the Department of Human Resources under subsection (e) of this Code section may only be 
discharged from that commitment by order of the committing court … O.C.G.A. §17-7-131 (f).  !

ü The only way an insanity acquittee may gain release is by application to the committing court for approval for 
release.  Benham v. Ledbetter, 785 F.2d 1480 (11th Cir. 1986). !

ü The government has a variety of interests at stake when insanity defense is raised.  The lack of knowledge 
about mental illness and social accountability for the acts of mentally ill persons calls for efforts by the states 
to work their way to an acceptable solution to a complex problem.  A legislature might conclude that public 
confidence in the integrity of the insanity defense would be undermined if the legislature delegated release 
decisions to medical professionals.  Likewise, the legislature might find that public confidence would be 
undermined if a successful plea of insanity were viewed as lacking probative force in decisions about 
continuing mental illness and public safety.  It has also been suggested that a legislature may appropriately 
attach various consequences to an insanity defense in order to discourage false pleas of insanity.  The state 
also has an interest in protecting society from the insanity acquittee's potential dangerousness.  The fact that a 
person has been found, beyond a reasonable doubt, to have committed a criminal act indicates dangerousness.  
The state has an interest in invoking the judiciary's expertise in criminal matters.  The government's strong 
interest in avoiding the need to conduct a de novo commitment hearing following every insanity acquittal is 
also accorded weight.  Benham v. Ledbetter, 785 F.2d 1480 (11th Cir. 1986). !

ü Georgia may properly conclude that judicial involvement in the decision whether to release an insanity 
acquittee helps to balance fairly the risk of error between society and the insanity acquittee.  Benham v. 
Ledbetter, 785 F.2d 1480 (11th Cir. 1986). !

ü Because insanity acquittees have demonstrated their dangerous propensities by committing prior criminal 
acts, judicial approval can be required for their release even though such approval is not required for the 
release of other civil committees.  Clark v. State, 245 Ga. 629, 635 (1980). !

ü It is permissible to require judicial approval before the insanity acquittee can be released, even though other 
persons cannot be involuntarily committed unless a team of medical experts so recommends.  Clark v. State, 
245 Ga. 629, 642 (1980). !

ü Whenever a defendant is found not guilty by reason of insanity at the time of commission of the crime, the 
committing court retains jurisdiction over the acquittee.  O.C.G.A. §17-7-131(d).  The superior court, and not 
mental health professionals, has the responsibility for deciding applications for release under O.C.G.A. 
§17-7-131.  The jurisdiction afforded committing courts pursuant to O.C.G.A. §17-7-131 is not limited to the 
rendition of the initial commitment order and final release decision, but also encompasses the authority to 
render all other decisions necessary for the treatment of the insanity acquittee as well as those decisions 
necessary to ensure both the acquittee's safety and the safety of the community.  Ledbetter v. Cannon, 192 Ga. 
App. 392, 393 (1989). !

ü A superior court has general and broad powers in cases in which it has jurisdiction.  O.C.G.A. §17-7-131 
merely allows for release if the civil commitment criteria is not met and continued commitment if such 
criteria is present.  This section, therefore, does not preclude a superior court from rendering any other 
decision it deems reasonably necessary.  O'Neal v. State, 185 Ga. App. 838, 839 (1988). !
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ü The jurisdiction afforded committing courts pursuant to O.C.G.A. §17-7-131 is not limited to the rendition of 
the initial commitment order and final release decision, but also encompasses the authority to render all 
decisions necessary for the treatment of the insanity acquittee as well as those decisions necessary to ensure 
both the acquittee's safety and the safety of the community.  O'Neal v. State, 185 Ga. App. 838, 840 (1988). !

2. Defendant is committed to the custody of the Department of Human Resources (DHR) O.C.G.A. 
§17-7-131 (d) !

2.1. Defendant must be informed of his right to a hearing at the time of his commitment to DHR 
O.C.G.A. §17-7-131 (e) (4) !

3. DHR detains the defendant in a state mental health facility O.C.G.A. §17-7-131 (d) !
ü The purpose of commitment following an insanity acquittal, like that of civil commitment, is to treat the 

individual's mental illness and protect him and society from his potential dangerousness.  The committed 
acquittee is entitled to release when he has recovered his sanity or is no longer dangerous.  Because it is 
impossible to predict how long it will take for any given individual to recover -- or indeed whether he ever 
will recover -- the legislature has chosen, as it has with respect to civil commitment, to leave the length of 
commitment indeterminate, subject to periodic review of the patient's suitability for release.  Jones v. U.S., 
463 U.S. 354, 368-69 (1983). !

ü A particular sentence of incarceration is chosen to reflect society's view of the proper response to commission 
of a particular criminal offense, based on a variety of considerations such as retribution, deterrence, and 
rehabilitation.  The state may punish a person convicted of a crime even if it is satisfied that he is unlikely to 
commit further crimes.  Different considerations underlie commitment of an insanity acquittee.  As he was not 
convicted, he may not be punished.  His confinement rests on his continuing illness and dangerousness.  
Thus, no matter how serious the act committed by the acquittee, he may be released within [30] days of his 
acquittal if he has recovered.  In contrast, one who committed a less serious act may be confined for a longer 
period if he remains ill and dangerous.  There simply is no necessary correlation between severity of the 
offense and the length of time necessary for recovery.  The length of the acquittee's hypothetical criminal 
sentence therefore is irrelevant to the purposes of his commitment.  Jones v. U.S., 463 U.S. 354, 368-69 
(1983) (citations omitted). !

ü When a criminal defendant establishes by a preponderance of the evidence that he is not guilty of a crime by 
reason of insanity, the Constitution permits the Government, on the basis of the insanity judgment, to confine 
him to a mental institution until such time as he has regained his sanity or is no longer a danger to himself or 
society.  Jones v. U.S., 463 U.S. 354, 370 (1983). !

ü O.C.G.A. §17-7-131 (e) (4) equates commitment with an order requiring the defendant to undergo 
involuntary inpatient treatment under Chapter 3 of Title 37. Sikes v. State, 268 Ga. 19, 23 (1997). !

ü It seems to us both absurd and cruel to send a sane man to the lunatic asylum, and we cannot think such is the 
intent of the law makers.  There may perhaps be propriety in so confining one subject to fits of insanity.  Such 
a person may fairly be considered dangerous to the community, but that one perfectly sane at the time of trial, 
free from the insanity which has once made him irresponsible for his acts, should be condemned by the law to 
live among madmen, is to us so preposterous, that we cannot think such was the intent of the legislature.  
Long v. State, 38 Ga. 491, 507 (1868). !

ü The purpose of commitment following an insanity acquittal, like that of civil commitment, is to treat the 
individual's mental illness and protect him and society from his potential dangerousness.  O'Neal v. State, 185 
Ga. App. 838, 839 (1988). !

4. DHR evaluates the defendant’s present mental condition O.C.G.A. §17-7-131 (d) !
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4.1. DHR must complete the evaluation within 30 days of finding of not guilty be reason of insanity at 
the time of the crime O.C.G.A. §17-7-131 (d) !

ü The summary commitment of the defendant for evaluation for a period of not more than 30 days is 
constitutionally permissible.  Clark v. State, 245 Ga. 629, 641 (1980). !

4.2. DHR sends a report of the defendant’s present mental condition to the court, the state and the 
defense attorney O.C.G.A. §17-7-131 (d) !

5. After the Court receives the DHR report, the defendant is entitled to a commitment hearing !
ü Because an inpatient is defined by Chapter 3 of Title 37 as being a person who, among other things, is 

mentally ill and who is in need of involuntary inpatient treatment, O.C.G.A. §17-7-131(e) (1) thus equates 
commitment under its provisions with the involuntary inpatient requirements of Chapter 3 of Title 37. Sikes v. 
State, 268 Ga. 19, 22 (1997). !

2.9.5.1 Defendant may be discharged without a hearing !
§ After the expiration of the 30 days' evaluation period in the state mental health facility, if the evaluation report 

from the Department of Human Resources indicates that the defendant does not meet the inpatient 
commitment criteria of Chapter 3 of Title 37 or Chapter 4 of Title 37, the trial judge may issue an order 
discharging the defendant from custody without a hearing.  O.C.G.A. §17-7-131(e) (1).  !

2. Defendant may waive the hearing !
ü Due process requires that the insanity acquittee be given a right to a hearing.  This is a constitutional right, 

but, like other constitutional rights, it can be waived.  Clark v. State, 245 Ga. 629, 641 (1980). !
3. Defendant shall be detained in custody until after the hearing. !
§ The defendant shall be detained in custody until completion of the hearing.  The hearing shall be conducted at 

the earliest opportunity after the expiration of the 30 days' evaluation period but in any event within 30 days 
after receipt by the prosecuting attorney of the evaluation report from the mental health facility.  The court 
may take judicial notice of evidence introduced during the trial of the defendant and may call for testimony 
from any person with knowledge concerning whether the defendant is currently a mentally ill person in need 
of involuntary treatment or currently mentally retarded and in need of being ordered to receive services, as 
those terms are defined by paragraph (12) of Code Section 37-3-1 and Code Section 37-4-40.  The 
prosecuting attorney may cross-examine the witnesses called by the court and the defendant's witnesses and 
present relevant evidence concerning the issues presented at the hearing.  O.C.G.A. §17-7-131 (e) (3).  !

ü The treatment of persons acquitted of crimes by reason of insanity in a manner different from other civil 
committees is justifiable under the equal protection clause to the extent that there are relevant differences 
between these two groups.  Thus, although one acquitted by reason of insanity must be given a hearing on 
present mental conditions, summary commitment is permissible for a limited period of time necessary for 
evaluation and diagnosis of the insanity acquittee.  Clark v. State, 245 Ga. 629, 635 (1980) (citations 
omitted). !

2.9.5.4 Purpose of the hearing !
§ If the defendant is not so discharged, the trial judge shall order a hearing to determine if the defendant meets 

the inpatient commitment criteria of Chapter 3 of Title 37 or Chapter 4 of Title 37.  If such criteria are not 
met, the defendant must be discharged.  O.C.G.A. §17-7-131(e) (2).    !
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ü If the trial court does not discharge the defendant under the authority given to it by O.C.G.A. §17-7-131 (e) 
(1), then O.C.G.A. §17-7-131 (e) (2) requires the court to conduct a hearing to determine if the defendant 
meets the inpatient commitment criteria of Chapter 3 of Title 37.  Thus O.C.G.A. §17-7-131 (e) (2) also 
equates commitment with the involuntary inpatient requirements of Chapter 3 of Title 37.  Sikes v. State, 
268 Ga. 19, 22-23 (1997). !

2.9.5.5 Defendant’s rights at the hearing !
§ A notice that the hearing will be held and the time and place thereof; O.C.G.A. §17-7-131 (e) (4) (A) !
§ A notice that the defendant has the right to counsel and that the defendant or his representatives may apply 

immediately to the court to have counsel appointed if the defendant cannot afford counsel and that the court 
will appoint counsel for the defendant unless he indicates in writing that he does not desire to be represented 
by counsel; O.C.G.A. §17-7-131 (e) (4) (B) !

§ The right to confront and cross-examine witnesses and to offer evidence; O.C.G.A. §17-7-131 (e) (4) (C) !
§ The right to subpoena witnesses and to require testimony before the court in person or by deposition from any 

person upon whose evaluation the decision of the court may rest; O.C.G.A. §17-7-131 (e) (4) (D) !
§ Notice of the right to have established an individualized service plan specifically tailored to the person’s 

treatment needs, as such plans are defined in Chapter 3 of Title 37 and Chapter 4 of Title 37;  O.C.G.A. 
§17-7-131 (e) (4) (E) !

§ A notice that the defendant has the right to be examined by a physician or a licensed clinical psychologist of 
his own choice at his own expense and to have that physician or psychologist submit a suggested service plan 
for the patient which conforms with the requirements of Chapter 3 of Title 37 or Chapter 4 of Title 37 
whichever is applicable.  O.C.G.A. §17-7-131 (e) (4) (F) !

2.9.6 The Court periodically reviews the defendant’s mental health to determine whether the defendant 
should be released from the state mental health facility !
ü The purpose of commitment following an insanity acquittal, like that of civil commitment, is to treat the 

individual's mental illness and protect him and society from his potential dangerousness.  The committed 
acquittee is entitled to release when he has recovered his sanity or is no longer dangerous.  Because it is 
impossible to predict how long it will take for any given individual to recover -- or indeed whether he ever 
will recover -- the legislature has chosen, as it has with respect to civil commitment, to leave the length of 
commitment indeterminate, subject to periodic review of the patient's suitability for release.  Jones v. U.S., 
463 U.S. 354, 368-69 (1983). !

ü Confinement to a mental institution against one's will is a deprivation of liberty.  If an involuntary 
commitment is initially permissible, it cannot constitutionally continue after the basis for it no longer exists.  
The state has no interest in confining individuals involuntarily if they are not mentally ill or if they do not 
pose some danger to themselves or others.  The committed acquittee is entitled to release when he has 
recovered his sanity or is no longer dangerous.  Benham v. Ledbetter, 785 F.2d 1480 (11th Cir. 1986). !

ü Dr. Golumbeck's testimony that the defendant's condition created a risk of personal injury to himself was 
undisputed, and the evidence did not establish as a matter of law that the defendant was no longer mentally 
ill.  Accordingly, the trial judge did not err in remanding him to custody.  Pennewell v. State, 148 Ga. App. 
611, 613 (1979). !

1. Procedure  !
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§ If the judge determines that the defendant meets the inpatient commitment criteria of Chapter 3 of Title 37 or 
Chapter 4 of Title 37, the judge shall order the defendant to be committed to the Department of Human 
Resources to receive involuntary treatment under Chapter 3 of Title 37 or to receive services under Chapter 4 
of Title 37.  The defendant is entitled to the following rights specified below and shall be notified in writing 
of these rights at the time of his admission for evaluation under subsection (d) of this Code section. Such 
rights are: (A) A notice that a hearing will be held and the time and place thereof; (B) A notice that the 
defendant has the right to counsel and that the defendant or his representatives may apply immediately to the 
court to have counsel appointed if the defendant cannot afford counsel and that the court will appoint counsel 
for the defendant unless he indicates in writing that he does not desire to be represented by counsel; (C) The 
right to confront and cross-examine witnesses and to offer evidence; (D) The right to subpoena witnesses and 
to require testimony before the court in person or by deposition from any person upon whose evaluation the 
decision of the court may rest; (E) Notice of the right to have established an individualized service plan 
specifically tailored to the person's treatment needs, as such plans are defined in Chapter 3 of Title 37 and 
Chapter 4 of Title 37; and (F) A notice that the defendant has the right to be examined by a physician or a 
licensed clinical psychologist of his own choice at his own expense and to have that physician or psychologist 
submit a suggested service plan for the patient which conforms with the requirements of Chapter 3 of Title 37 
or Chapter 4 of Title 37, whichever is applicable.  O.C.G.A. §17-7-131(e) (4).  !

1.1. Petition for review !
1.1.1. Who may file petition for review !
§ Application for the release of a defendant who has been committed to the Department of Human Resources 

under subsection (e) of this Code section upon the ground that he does not meet the civil commitment criteria 
under Chapter 3 of Title 37 or Chapter 4 of Title 37 may be made to the committing court, either by such 
defendant or by the superintendent of the state hospital in which the said defendant is detained; O.C.G.A. 
§17-7-131 (f) (1).  !

1.1.2. Frequency of review !
§ If the finding of the court is adverse to release in such hearing held pursuant to this subsection on the grounds 

that such defendant does meet the inpatient civil commitment criteria, a further release application by the 
defendant shall not be heard by the court until 12 months have elapsed from the date of the hearing upon the 
last preceding application. The Department of Human Resources shall have the independent right to request a 
release hearing once every 12 months.  O.C.G.A. §17-7-131 (f) (3).  !

ü If the finding of the court is adverse, neither the acquittee nor the hospital may petition the committing court 
for release of the patient for twelve months.  Benham v. Ledbetter, 785 F.2d 1480 (11th Cir. 1986). !

1.2. Burden of proof is on the defendant !
§ The burden of proof in such release hearing shall be upon the applicant.  The defendant shall have the same 

rights in the release hearing as set forth in subsection (e) of this Code section; O.C.G.A. §17-7-131 (f) (2).   !
ü The acquittee must overcome the presumption that he or she meets the criteria for involuntary commitment.  

The insanity acquittee must bear the burden of proof.  Benham v. Ledbetter, 785 F.2d 1480 (11th Cir. 1986). !
ü Placement of the burden of proof on the insanity acquittee at the release hearing does not violate either the 

equal protection clause or the due process clause.  Benham v. Ledbetter, 785 F.2d 1480 (11th Cir. 1986). !
ü No equal protection violation occurs, because, as previously stated, the insanity acquittees have demonstrated 

their dangerous propensities by committing the physical elements of a crime.  In our opinion, this 
differentiates them from other civil committees and makes it permissible under the equal protection clause to 
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require them to bear the burden of proving their fitness for release.  Clark v. State, 245 Ga. 629, 644-45 
(1980). !

1.3. Evidence !
1.3.1. Evidence and presumptions on which the court may rely !
ü If mental illness and dangerousness could be established to a scientific certainty, these legal principles might 

mandate the same process for determining when an insanity acquittee is entitled to be released as mental 
health code (MHC) committees receive.  However, the power to legislate in this area does not depend on the 
research conducted by the psychiatric community.  How to strike the due process balance is a matter of lay 
judgment.  In exercising this judgment, legislatures may take into account the facts established by a verdict of 
not guilty by reason of insanity -- that because of mental illness, the defendant has committed an act that 
constitutes a criminal offense.  Benham v. Ledbetter, 785 F.2d 1480 (11th Cir. 1986). !

ü Butler is a paranoid schizophrenic who has suffered from this condition for many years.  She is presently 
committed by reason of the homicide of a deputy sheriff, whom she stabbed to death while he was executing 
a court order requiring her hospitalization for emergency psychiatric treatment.  Several mental health 
professionals testified that Butler should be transferred to a "less restrictive environment."  The superior 
court, and not mental health professionals, has the responsibility for deciding applications for release under 
O.C.G.A. §17-7-131.  The court may rely on the presumption of continued insanity, O.C.G.A. §24-4-21, and 
is not bound by the opinions of either lay or expert witnesses.  The trial judge presiding at Butler's trial for the 
murder of the deputy sheriff is the judge who heard each of her prior applications for release.  His familiarity 
with her condition, the evidence at the hearing, and the presumption of continued insanity satisfies us that it 
was not error to deny her application for conditional release.  Butler v. State, 258 Ga. 344 (1988). !

ü There is a presumption of the continued existence of a mental state once proved to exist.  Accordingly, where 
a defendant who has been acquitted of a crime by reason of insanity is ordered committed to a mental hospital 
and files an application for release, there is a continuing presumption of insanity at the time of the release 
hearing.  Clark v. State, 245 Ga. 629, 630 (1980) (citations omitted). !

ü The application for release was made to the committing court and the burden of proof was upon the applicant.  
The hearing was before the judge alone who acted as the finder of fact.  As a finder of fact, he is not bound by 
the opinions of either lay witnesses or expert witnesses as to the question of sanity and may rely on the basic 
presumption existing under our law.  The finder of fact is free to reject expert testimony as to sanity and may 
rely on the general presumption of insanity in the instant case arising from the defendant's plea of insanity at 
the trial, which was a continuing presumption at the time of the hearing. Arnold v. State, 173 Ga. App. 839, 
839-40 (1985) (citations omitted). !

1.4. Weight of evidence !
ü In addition to the goal of treatment, it is also necessary in the case of insanity acquittees to protect both the 

acquittee and society from his potential dangerousness.  Thus, any proposed treatment plan or program must 
be implemented with these twin goals in mind.  Based on the committing court's continuing jurisdiction over 
the insanity acquittee and recognizing the state's interest in invoking the judiciary's expertise in criminal 
matters we hold that a committing court has the authority to allow an insanity acquittee to pursue treatment, 
educational or other goals outside the confines of the treating facility.  By so holding, however, we do not 
mean to suggest that a committing court is mandated to approve such a plan.  As is the case in a petition 
seeking an outright release of the insanity acquittee, the committing court is entirely free to reject the 
recommendation of the staff of the institution.  O'Neal v. State, 185 Ga. App. 838, 840 (1988). !

ü It was the opinion of the petitioner's expert that he was in remission following a diagnosis of paranoid 
schizophrenia.  She added the proviso that he would have to continue his medication and not use illicit street 
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drugs.  The state produced a psychiatrist and a psychologist from Central State Hospital who observed the 
petitioner on a daily basis and consulted him at least once weekly.  They were of the opinion that petitioner 
was not in remission and he remained actively psychotic.  He was currently diagnosed as "schizophrenia, 
chronic."  The trial judge, as the finder of fact, resolved the conflict in opinions of the experts in favor of the 
continuing presumption of insanity.  The finding of the court is supported by the evidence and is not clearly 
erroneous. Arnold v. State, 173 Ga. App. 839, 840 (1985). !

ü It appears without dispute from this testimony that the appellant is a paranoid schizophrenic whose symptoms 
are controlled by medication and are currently in remission.  There have been no reports of violent behavior 
on his part in the past six months.  However, the appellant's mother expressed concern over whether he would 
be willing to continue taking his medication on a voluntary basis if he were released.  She further testified that 
he had suffered relapses in the past after ceasing to take his medication, and the trial court found as a matter 
of fact that the appellant had killed his brother after he ceased taking his medication during a previous release 
from confinement.  The hospital physician and nurses testified that in their opinion, the appellant does not 
presently meet the criteria for civil commitment and should be released.  . . .  Based on the evidence 
presented, the court was authorized to deny the application for release from commitment. Cox v. State, 171 
Ga. App. 550, 550-51 (1984). !

ü Pitts was tried for robbery and aggravated assault.  The trial court entered findings of not guilty by reason of 
insanity.  Pitts was then committed to Central State Hospital.  Approximately nine months later the hospital 
authority requested a hearing stating as the reason that in the opinion of the resident doctors, Pitts then did not 
meet the criteria for civil commitment.  The only additional evidence presented at the hearing requested by 
the Central State Hospital was evidence presented on behalf of Pitts by the treating physician during the last 
commitment to Central State Hospital.  In the opinion of that physician, Pitts was not mentally ill because 
during the nine-month stay, Pitts has not been psychotic, nor acted in any way to indicate an active illness.  
The doctor testified that Pitts had not manifested any acts of aggression or violence.  In the doctor’s opinion, 
Pitts did not meet the civil commitment criteria.  Finally, the doctor testified that Pitts would not benefit from 
further hospitalization and that Pitts did not need mandatory out-patient treatment.  The state did not present 
additional documentary or real evidence at the hearing.  Following the hearing the trial court concluded that 
notwithstanding the testimony of the attending physician from Central State Hospital, Pitts currently met the 
criteria for civil commitment under the Georgia Code, and was still likely to do harm to himself or to others.  
The trial court has for its consideration the evidence of numerous prior committals for psychiatric treatment, 
evidence that following release for such structured treatment, Pitts had suffered decompensation and had 
often become violent and aggressive toward himself or others when not undergoing a regular course of 
treatment and medication.  This evidence is included in the record before this court, and apparently was 
considered by the court below.  Moreover, we conclude that the trial court could properly consider such 
evidence even though the state did not affirmatively offer it or any additional evidence at the release hearing.  
There was sufficient competent evidence to convince the trial court beyond a reasonable doubt that the release 
should be denied in spite of the contrary opinion of the treating physician, which the trial court could 
disregard in view of the conflicting evidence.  Pitts v. State, 151 Ga. App. 691 (1979). !

2. Permissible decisions  !
ü Confinement to a mental institution against one's will is a deprivation of liberty.  If an involuntary 

commitment is initially permissible, it cannot constitutionally continue after the basis for it no longer exists.  
The state has no interest in confining individuals involuntarily if they are not mentally ill or if they do not 
pose some danger to themselves or others.  The committed acquittee is entitled to release when he has 
recovered his sanity or is no longer dangerous.  Benham v. Ledbetter, 785 F.2d 1480 (11th Cir. 1986). !

ü A superior court has general and broad powers in cases in which it has jurisdiction.  O.C.G.A. §17-7-131 
merely allows for release if the civil commitment criteria is not met and continued commitment if such 
criteria is present.  This section, therefore, does not preclude a superior court from rendering any other 
decision it deems reasonably necessary.  O'Neal v. State, 185 Ga. App. 838, 839 (1988). !
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2.1. Continued inpatient treatment  !
ü We conclude that the statutory scheme of O.C.G.A. §17-7-131, as well as the statutory history of the first and 

third sentences of O.C.G.A. §17-7-131 (e) (5) (B), demonstrates that the General Assemble intended for the 
word "commitment" in the first sentence of O.C.G.A. §17-7-131 (e) (5) (B) to refer to orders requiring 
involuntary inpatient treatment.  Further, this interpretation reconciles the first, second, and third sentences of 
O.C.G.A. §17-7-131 (e) (5) (B) and gives sensible and intelligent effect to each. Sikes v. State, 268 Ga. 19, 22 
(1997). !

ü O.C.G.A. §17-7-131(f) also gives clear indication that the word "commitment" in the statutory scheme of 
O.C.G.A. §17-7-131 has been equated with orders for involuntary inpatient treatment.  Subsection (f) 
provides that a defendant who is ordered committed to the DHR under subsection (e) may petition the trial 
court for discharge "from that commitment," and that the trial court may deny the request only if the 
defendant meets the inpatient civil commitment criteria.  Because subsection (f) provides that a defendant 
who is ordered committed to the DHR under subsection (e) should have his request for discharge determined 
by the inpatient civil commitment criteria, subsection (f) excludes outpatient treatment from the concept of 
commitment in O.C.G.A. §17-7-131, and instead equates commitment with orders for involuntary inpatient 
treatment under Chapter 3 of Title 37. Sikes v. State, 268 Ga. 19, 23 (1997). !

ü Dr. Golumbeck's testimony that the defendant's condition created a risk of personal injury to himself was 
undisputed, and the evidence did not establish as a matter of law that the defendant was no longer mentally 
ill.  Accordingly, the trial judge did not err in remanding him to custody.  Pennewell v. State, 148 Ga. App. 
611, 613 (1979). !

2.2. Conditional release  !
§ If a defendant appears to meet the criteria for outpatient involuntary treatment as defined in Part 3 of Article 3 

of Chapter 3 of Title 37, which shall be the criteria for release on a trial basis in the community in preparation 
for a full release, the court may order a period of conditional release subject to certain conditions set by the 
court.  The court is authorized to appoint an appropriate community service provider to work in conjunction 
with the Department of Human Resources to monitor the defendant’s compliance with these conditions and to 
make regular reports to the court.  O.C.G.A. §17-7-131 (e) (5) (A).  !

§ If the defendant does not successfully complete any or all of the requirements of the conditional release 
period, the court may revoke the period of condition release and return the defendant to a state hospital for 
inpatient services; O.C.G.A. §17-7-131 (e) (5) (C) (i). !

§ If the defendant does not successfully complete any or all of the requirements of the conditional release 
period, the court may … impose additional or revise existing conditions on the defendant as appropriate and 
continue the period of conditional release.  O.C.G.A. §17-7-131 (e) (5) (C) (ii). !

ü Before a defendant is placed on a conditional release program, he has been involuntarily confined to an 
institution.  Thus, the conditional release operates to release the defendant from his institutional confinement 
and place him back in the community on a trial basis.  . . .  Before permitting a conditional release, a trial 
court does not have to determine conclusively whether a defendant meets the requirements for involuntary 
outpatient treatment, but only whether he appears to meet those requirements.  If he does, the trial court has 
the flexibility to release the defendant in the community on a conditional basis.  Significantly, however, 
during the period of conditional release, the defendant is still subject to the order of involuntary 
hospitalization, and may, if he does not comply with the terms of the conditional release, be involuntarily 
hospitalized pursuant to O.C.G.A. §17-7-131(e) (5) (C) (ii).  Thus, if a defendant successfully completes his 
conditional release from his institutional confinement, the first sentence of O.C.G.A. §17-7-131(e) (5) (B) 
serves to unconditionally release him for the court order mandating his involuntary hospitalization. Sikes v. 
State, 268 Ga. 19, 23-24 (1997). !
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2.3. Outpatient treatment !
§ If the defendant successfully completes all requirements during this period of conditional release, the court 

shall discharge the individual from commitment at the end of that period.  Such individuals may be referred 
for community mental health, mental retardation, or substance abuse services as appropriate.  The court may 
require the individual to participate in outpatient treatment or any other services or programs authorized by 
Chapter 3, 4, or 7 of Title 37.  O.C.G.A. §17-7-131 (e) (5) (B). !

ü The first sentence of O.C.G.A. §17-7-131 (e) (5) (B) only requires a trial court to discharge the defendant 
from the order requiring involuntary inpatient treatment, and the third sentence of that same Code section 
authorized the trial court to require involuntary outpatient treatment. Sikes v. State, 268 Ga. 19 (1997). !

ü If the trial court on remand determines that Sikes successfully completed his conditional release, the trial 
court must discharge Sikes from the order requiring hospitalization.  The trial court may, however, order Sikes 
to participate in involuntary outpatient treatment if the court determines that Sikes meets the requirements for 
such treatment. Sikes v. State, 268 Ga. 19, 26 (1997). !

ü By using the term "require" and "outpatient treatment," the third sentence unequivocally permits the trial 
court to impose an involuntary outpatient plan on the defendant after he has successfully completed a 
conditional release program. Sikes v. State, 268 Ga. 19, 21 (1997). !

ü The third sentence expressly gives the trial court, not a Regional Board, the authority to require outpatient 
treatment, and expressly permits that outpatient treatment to be imposed under Chapter 3 of Title 37. Sikes v. 
State, 268 Ga. 19, 22 (1997). !

ü Under the plain meaning of the third sentence, the trial court may require the defendant to participate in 
outpatient treatment under Chapter 3 of Title 37.  We emphasize, however, that the trial court may do so only 
if the defendant meets the requirements for outpatient treatment. Sikes v. State, 268 Ga. 19, 24 (1997). !

ü As originally enacted in 1991, O.C.G.A. §17-7-131 (e) (5) appeared in its present form except for two 
additions that were made in 1992 to O.C.G.A. §17-7-131 (e) (5) (B).  The 1992 amendment added the words 
"from commitment" to the first sentence of O.C.G.A. §17-7-131 (e) (5) (B) and added the current third 
sentence to O.C.G.A. §17-7-131 (e) (5) (B).  Thus, as originally enacted, O.C.G.A. §17-7-131 (e) (5) (B) 
simply provided that if a defendant successfully completed a conditional release program, the trial court had 
to "discharge the individual at the end of that period."  Although the second sentence of O.C.G.A. §17-7-131 
(e) (5) (B) gave the trial court the right to refer the defendant to community health services, the trial court did 
not have the option of ordering outpatient treatment after the conditional release program.  By adding the 
third sentence of O.C.G.A. §17-7-131 (e) (5) (B) in 1992, the General Assembly signified its intent to grant 
trial courts authority over defendants that they previously did not have -- the right to order involuntary 
outpatient treatment for defendants who successfully complete a conditional release program. Sikes v. State, 
268 Ga. 19, 25 (1997). !

2.4. Release  !
3. Mental Illness !
ü The statutory provision that mental illness be proved beyond a reasonable doubt is not constitutionally infirm.  

Foster v. State, 258 Ga. 736, 745 (1988). !
1. Definition !
§ "Mentally ill" means having a disorder of thought or mood which significantly impairs judgment, behavior, 

capacity to recognize reality, or ability to cope with the ordinary demands of life. However, the term "mental 
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illness" shall not include a mental state manifested only by repeated unlawful or antisocial conduct.  O.C.G.A. 
§17-7-131 (a) (2); Ga. Comp. R. & Regs. 290-4-8.01(4). !

3.2 Verdict of guilty but mentally ill at the time of the crime !
§ Guilty but mentally ill at the time of the crime, but the finding of guilty but mentally ill shall be made only in 

felony cases; O.C.G.A. §17-7-131 (b) (1) (D) !
§ A plea of guilty but mentally ill at the time of the crime … shall not be accepted until the defendant has 

undergone examination by a licensed psychologist or psychiatrist and the court has examined the 
psychological or psychiatric reports, held a hearing on the issue of the defendant's mental condition, and is 
satisfied that there is a factual basis that the defendant was mentally ill at the time of the offense … to which 
the plea is entered.  O.C.G.A. §17-7-131 (b) (2)  !

§ Verdict, "Guilty but mentally ill" means a felony conviction of a defendant who was mentally ill at the time of 
the crime. Ga. Comp. R. & Regs. 290-4-8.01(3). !

ü Schizophrenia is a psychosis, but a psychosis is not the equivalent of insanity -- although they may be 
difficult to distinguish.  Nelson v. State, 254 Ga. 611, 613 (1985) (citations omitted). !

ü There was evidence that the appellant had knowledge, albeit diminished, of right and wrong.  He was aware 
that some people had been shot and that he had stolen the police car.  Although he thought his home was a 
haven from the evil rays that he thought were bombarding him, he left that safe place after the shooting.  His 
flight after the shootings was evidence of his knowledge of right and wrong.  . . .   We conclude that any 
rational trier of fact could have found from the evidence adduced at trial, construed in a light most favorable 
to upholding the verdict, that the appellant was guilty of the crimes charged beyond a reasonable doubt, albeit 
mentally ill at the time of the crimes. Nelson v. State, 254 Ga. 611, 613-14 (1985) (citations omitted).  !

ü Mental illness is not an element of the underlying offense.  Instead, the guilty but mentally ill verdict allows 
for accommodation to the mental health needs of those defendants who are guilty, but have a mental disorder 
which falls short of insanity under OCGA §16-3-2.  The statutory provision that such mental illness be proved 
beyond a reasonable doubt is not constitutionally infirm.  Spivey v. State, 253 Ga. 187, 189 (1984) (citation 
omitted). !

ü Having reviewed the evidence in the light most favorable to the jury's verdict, we find that a rational trier of 
fact could have found beyond a reasonable doubt that the appellant was guilty but mentally ill.  Lawrence v. 2

State, 265 Ga. App. 310 (1995) citations omitted). !
1. Effect of verdict of guilty but mentally ill !
§ Whenever a defendant is found guilty but mentally ill at the time of a felony … or enters a plea to that effect 

that is accepted by the court, the court shall sentence him in the same manner as a defendant found guilty of 
the offense, … O.C.G.A. §17-7-131 (g) (1) !

§ A defendant who is found guilty but mentally ill at the time of the felony … shall be evaluated by a 
psychiatrist or a licensed psychologist from the Department of Human Resources after sentencing and prior to 
transfer to a Department of Corrections facility.  O.C.G.A. §17-7-131 (g) (1) !

 Appellant testified that the people at the CMHC were trying to brainwash him or damage his brain and that he felt 2

at the time of the crimes that his actions were justified, but acknowledged he no longer felt that way because some 
innocent people got hurt.
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§ If the defendant who is found guilty but mentally ill at the time of the felony … is not in need of immediate 
hospitalization, as indicated by the evaluation, then the defendant shall be committed to an appropriate penal 
facility and shall be further evaluated and then treated, within the limits of state funds appropriated therefore, 
in such manner as is psychiatrically indicated for his mental illness … O.C.G.A. §17-7-131 (g) (2).  !

§ If at any time following the defendant's transfer to a penal facility it is determined that a transfer to the 
Department of Human Resources is psychiatrically indicated for his mental illness …, then the defendant 
shall be transferred to the Department of Human Resources pursuant to procedures set forth in regulations of 
the Department of Corrections and the Department of Human Resources.   O.C.G.A. §17-7-131 (g) (3). !

§ If it is determined by the evaluation that the defendant found guilty but mentally ill at the time of the felony 
… is in need of immediate hospitalization, then the defendant shall be transferred by the Department of 
Corrections to a mental health facility designated by the Department of Human Resources in accordance with 
rules and regulations of such departments.  O.C.G.A. §17-7-131 (g) (4).   !

§ If a defendant who is found guilty but mentally ill at the time of a felony … is placed on probation under the 
"State-wide Probation Act," Article 2 of Chapter 8 of Title 42, the court may require that the defendant 
undergo available outpatient medical or psychiatric treatment or seek similar available voluntary inpatient 
treatment as a condition of probation. Persons required to receive such services may be charged fees by the 
provider of the services.  O.C.G.A. §17-7-131 (h). !

§ Offenders sentenced to a penal facility under O.C.G.A. 17-7-131 (a) as guilty but mentally ill shall be further 
evaluated and then treated within the limits of state funds appropriated therefore.  Ga. Comp. R. & Regs. 
125-2-4.01 (a). !

§ Treatment may be provided by: (i) The Department of Corrections; or, (ii) The Department of Human 
Resources after transfer pursuant to procedures set forth in regulations of this Department and the Department 
of Human Resources.  Ga. Comp. R. & Regs. 125-2-4.01 (a) (1). !

§ When a person is committed to a correctional institution and diagnosed as having mental disorder, it is the 
responsibility of the Department to provide necessary mental health care for the inmate. Treatment and 
services as described in this chapter shall be administered by a Director of Mental Health who shall be 
appointed by the Commissioner. The Director shall develop and coordinate such services with appropriate 
Department personnel and other state agencies. An inmate, his or her family, or other individuals shall not be 
required to pay any portion of the fee or expenses for the inmate's mental health treatment. An inmate on 
work release status may be required to contribute to outpatient mental health care obtained in the community 
pursuant to his (her) work release plan and in accordance with current policies and procedures applicable to 
inmates on work release status.  Ga. Comp. R. & Regs. 125-4-5.01. !

§ When GDC notifies the Department that an offender has been found guilty but mentally ill …, the 
Department shall provide a staff psychiatrist or a licensed psychologist to evaluate the offender. Said 
psychiatrist or psychologist shall evaluate the offender's current mental status and determine whether or not 
immediate hospitalization is indicated. ….  The person who conducts the evaluation shall write a report of the 
evaluation including at least the following: brief mental health … assessment, diagnostic impression, current 
regimen, recommendation for treatment or habilitation, and determination of need for immediate 
hospitalization. The psychiatrist or psychologist who makes the evaluation and writes the report shall send the 
report to the Commissioner of GDC or his designee in accordance with terms specifically outlined in the 
contract between the Department and GDC.  Ga. Comp. R. & Regs. 290-4-8.05. !

§ Hospitalization is indicated if it is determined that the offender meets the criteria for involuntary commitment 
as defined in O.C.G.A. 37-3-1 (9.1) or O.C.G.A. 37-4-40. The offender must also meet transfer guidelines as 
defined by policies and procedures of the GDC. After the notification by GDC, the Department shall receive 
said offender referred by GDC and transfer will be made in accordance with Division of Mental Health, 
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Mental Retardation and Substance Abuse Policy Memorandum No. 1.400.  Ga. Comp. R. & Regs. 
290-4-8.06. !

§ When the treating physician determines that hospitalization is no longer indicated, he shall notify the 
Commissioner of GDC or his designee. The Department shall cooperate with GDC in the transfer of the 
guilty but mentally ill or guilty but mentally retarded offender from Central State Hospital to the penal facility 
designated by GDC. Ga. Comp. R. & Regs. 290-4-8.07. !

4. Mental retardation !
4.1 Definition !
§ "Mentally retarded" means having significantly sub-average general intellectual functioning resulting in or 

associated with impairments in adaptive behavior which manifested during the developmental period.  
O.C.G.A. §17-7-131 (a) (3); Ga. Comp. R. & Regs. 290-4-8.01(6). !

4.2 Proof of mental retardation !
ü The procedure and burden of proof for a defendant seeking to prove mental retardation under OCGA 

§17-7-131(c) (3), that a defendant alleging mental retardation must prove his mental retardation beyond a 
reasonable doubt in the guilt-innocence phase, are not unconstitutional. Palmer v. State, 271 Ga. 234, 237 
(1999) (citations omitted). !

ü We find no impediment on due process grounds to the statutory requirement that mental retardation must be 
proven beyond a reasonable doubt. Mosher v. State, 268 Ga. 555, 560 (1997). !

ü The plain language of OCGA §17-7-131(c) (3) requires that the defendant prove his mental retardation 
beyond a reasonable doubt in order to found "guilty but mentally retarded."  There is no constitutional 
impediment to this statutory requirement that the defendant meet a beyond a reasonable doubt standard as to 
the issue of mental retardation.  Burgess v. State, 264 Ga. 777, 789-90 (1994) (citations omitted). !

4.3 Verdict of guilty but mentally retarded !
§ Guilty but mentally retarded, but the finding of mental retardation shall be made only in felony cases.  

O.C.G.A. §17-7-131 (b) (1) (E) !
§ A plea of … guilty but mentally retarded shall not be accepted until the defendant has undergone examination 

by a licensed psychologist or psychiatrist and the court has examined the psychological or psychiatric reports, 
held a hearing on the issue of the defendant's mental condition, and is satisfied that there is a factual basis that 
the defendant was … mentally retarded to which the plea is entered.  O.C.G.A. §17-7-131 (b) (2)  !

§ Verdict, "Guilty but mentally retarded" means a felony conviction of a defendant who is mentally retarded. 
Ga. Comp. R. & Regs. 290-4-8.01(5). !

1. Effect of verdict of guilty but mentally retarded !
1.1. Generally !
§ Whenever a defendant is found guilty but … mentally retarded, or enters a plea to that effect that is accepted 

by the court, the court shall sentence him in the same manner as a defendant found guilty of the offense, … 
O.C.G.A. §17-7-130 (g) (1). !
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§ A defendant who is found … guilty but mentally retarded shall be evaluated by a psychiatrist or a licensed 
psychologist from the Department of Human Resources after sentencing and prior to transfer to a Department 
of Corrections facility.  O.C.G.A. §17-7-131 (g) (1) !

§ If the defendant who is found … guilty but mentally retarded is not in need of immediate hospitalization, as 
indicated by the evaluation, then the defendant shall be committed to an appropriate penal facility and shall be 
further evaluated and then treated, within the limits of state funds appropriated therefore, in such manner as is 
psychiatrically indicated for his … mental retardation.  O.C.G.A. §17-7-131 (g) (2).  !

§ If at any time following the defendant's transfer to a penal facility it is determined that a transfer to the 
Department of Human Resources is psychiatrically indicated for his … mental retardation, then the defendant 
shall be transferred to the Department of Human Resources pursuant to procedures set forth in regulations of 
the Department of Corrections and the Department of Human Resources.   O.C.G.A. §17-7-131 (g) (3). !

§ If it is determined by the evaluation that the defendant found … guilty but mentally retarded is in need of 
immediate hospitalization, then the defendant shall be transferred by the Department of Corrections to a 
mental health facility designated by the Department of Human Resources in accordance with rules and 
regulations of such departments.  O.C.G.A. §17-7-131 (g) (4).   !

§ If a defendant who is found … guilty but mentally retarded is placed on probation under the "State-wide 
Probation Act," Article 2 of Chapter 8 of Title 42, the court may require that the defendant undergo available 
outpatient medical or psychiatric treatment or seek similar available voluntary inpatient treatment as a 
condition of probation. Persons required to receive such services may be charged fees by the provider of the 
services.  O.C.G.A. §17-7-131 (h).  !

§ When GDC notifies the Department that an offender has been found guilty … but mentally retarded, the 
Department shall provide a staff psychiatrist or a licensed psychologist to evaluate the offender. Said 
psychiatrist or psychologist shall evaluate the offender's current mental status and determine whether or not 
immediate hospitalization is indicated.  When an offender is found guilty but mentally retarded, the evaluator 
shall conduct a full individualized test of intelligence, including an assessment of adaptive behavior.  The 
person who conducts the evaluation shall write a report of the evaluation including at least the following: 
brief … mental retardation assessment, diagnostic impression, current regimen, recommendation for 
treatment or habilitation, and determination of need for immediate hospitalization.  The psychiatrist or 
psychologist who makes the evaluation and writes the report shall send the report to the Commissioner of 
GDC or his designee in accordance with terms specifically outlined in the contract between the Department 
and GDC.  Ga. Comp. R. & Regs. 290-4-8.05. !

§ Hospitalization is indicated if it is determined that the offender meets the criteria for involuntary commitment 
as defined in O.C.G.A. 37-3-1(9.1) or O.C.G.A. 37-4-40. The offender must also meet transfer guidelines as 
defined by policies and procedures of the GDC. After the notification by GDC, the Department shall receive 
said offender referred by GDC and transfer will be made in accordance with Division of Mental Health, 
Mental Retardation and Substance Abuse Policy Memorandum No. 1.400.  Ga. Comp. R. & Regs. 
290-4-8.06. !

4.3.1.2 Death penalty cases !
§ In the trial of any case in which the death penalty is sought which commences on or after July 1, 1988, should 

the judge find in accepting a plea of guilty but mentally retarded or the jury or court find in its verdict that the 
defendant is guilty of the crime charged but mentally retarded, the death penalty shall not be imposed and the 
court shall sentence the defendant to imprisonment for life.  O.C.G.A. §17-7-131 (j). !

ü It is the public policy of this state that the execution of mentally retarded defendants constitutes cruel and 
unusual punishment.  To that end, the general assembly has enacted a statute which provides for a procedure 
whereby the execution of mentally retarded defendants will be foreclosed.  That statute mandates that the 
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fact-finder in a capital trial must decide at the guilt-innocence phase whether to return a verdict of "guilty but 
mentally retarded."  Burgess v. State, 264 Ga. 777, 789 (1994) (citation omitted). !

ü If, and only if, the fact-finder finds beyond a reasonable doubt at the guilt-innocence phase that the defendant 
is "guilty but mentally retarded," "the death penalty shall not be imposed and the court shall sentence the 
defendant to imprisonment for life."  Burgess v. State, 264 Ga. 777, 790 (1994) (citation omitted). !

ü Appellant's counsel did raise the issue of appellant's purported mental retardation for the jury's consideration 
during the guilt-innocence phase and the trial court gave full and fair instructions on the return of a verdict of 
"guilty but mentally retarded."  Despite compliance with the applicable statutory procedure, the jury found 
appellant guilty.  Accordingly, that guilty verdict did not result in an automatic life sentence based upon 
appellant's mental retardation and it then became necessary for the case to proceed to a sentencing phase.  At 
the sentencing phase, appellant certainly was entitled to produce evidence in mitigation of the imposition of 
the death sentence, including a reintroduction of the evidence of his purported mental retardation.  However, 
appellant was not entitled to have the jury charged that it could not impose a death sentence if it found by a 
preponderance of the evidence that he was mentally retarded.  The issue of whether appellant's purported 
mental retardation, standing alone, would preclude, as a matter of law, the imposition of a death sentence had 
already been determined by the jury's rejection of a "guilty but mentally retarded" verdict in the guilt-
innocence phase.  At the sentencing phase, the issue of appellant's purported mental retardation was no longer 
conclusive as to his sentence, but was merely one of the mitigating factors which the jury would be 
authorized to consider in determining appellant's sentence.  Burgess v. State, 264 Ga. 777, 790-91 (1994). !

ü In this case, the trial court properly conducted the sentencing phase, and the jury, after having reconsidered 
appellant's purported mental retardation along with the other relevant mitigating and aggravating factors, 
returned a death sentence.  That death sentence cannot be reversed for lack of any charge singling out mental 
retardation as a mitigating circumstance.  Burgess v. State, 264 Ga. 777, 791-92 (1994). !!!


