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OUTLINE 
 
1. Justification Generally 
 
2. Self Defense 
 
2.1 Self Defense Available as a Defense  
 
2.1.1 Generally   
 
§ A person is justified in threatening or using force against another when and to the extent that he or she 

reasonably believes that such threat or force is necessary to defend himself or herself or a third person against 
such other's imminent use of unlawful force; O.C.G.A. §16-3-21 (a).  

 
ü A jury may be authorized to rely on the incriminating portion of a defendant’s testimony while rejecting 

other portions which are exculpatory.  The state presented evidence that the appellant had previously 
threatened to kill the victim if he ever caught the victim on his family’s property.  The victim was unarmed 
and driving across the property when the appellant fired on him.  This evidence provided ample basis for the 
jury’s rejection of the appellant’s self-defense testimony.  Shaw v. State, 156 Ga. App. 73, 73 - 74 (1980) 
(citation omitted). 

 
2.1.2 Battered person and related syndromes  
 
2.1.2.1 Generally  
 
§ In a prosecution for murder or manslaughter, if a defendant raises as a defense a justification provided by 

subsection (a) of this Code section, the defendant, in order to establish the defendant's reasonable belief that 
the use of force or deadly force was immediately necessary, may be permitted to offer: (1) Relevant evidence 
that the defendant had been the victim of acts of family violence or child abuse committed by the deceased, 
as such acts are described in Code Sections 19-13-1 and 19-15-1, respectively; and (2) Relevant expert 
testimony regarding the condition of the mind of the defendant at the time of the offense, including those 
relevant facts and circumstances relating to the family violence or child abuse that are the bases of the 
expert's opinion.   O.C.G.A. §16-3-21 (d). 

 
ü The battered woman syndrome describes a series of common characteristics that appear in women who are 

abused physically and psychologically over an extended period of time by the dominant male figure in their 
lives.  The syndrome does not stand as a separate defense but rather is evidentiary support for a claim of 
justification.  Adame v. State, 244 Ga. App. 257, 258 (2000) (citations omitted). 

 
ü In this state, the battered person syndrome is not a separate defense and evidence supporting this syndrome is 

admissible only to assist the jury in evaluating a defendant’s claim of self-defense.  Graham v. State, 239 Ga. 
App. 429, 431 (1999) (citations omitted). 

 
2.1.2.2 Evidence necessary to establish battered person syndrome  
 
ü At trial, no evidence established a pattern of abuse/battering by J.M. against Adame.  Thus, there was no 

evidence that J.M. was an abusive mate so as to make relevant testimony regarding the battered woman 
syndrome.  Adame v. State, 244 Ga. App. 257, 258-59 (2000) (citation omitted). 

 
ü Absent any history of J.M.’s physical abuse of Adame so as to engender a reasonable belief in the imminence 

of the victim’s use of unlawful force, the battered woman defense is inapplicable.  Adame v. State, 244 Ga. 
App. 257, 259 (2000) (citations omitted). 

 
ü Self defense is not an issue in this trial, where the criminal acts were directed toward non-aggressor victims.  

Accordingly, the battered person defense was not available to Ms. Graham, and the trial court did not err in 
excluding evidence thereof.  Graham v. State, 239 Ga. App. 429, 431 (1999) (citation omitted). 
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2.1.3 Use of force likely to cause death of grievous bodily harm  
 
§ a person is justified in using force which is intended or likely to cause death or great bodily harm only if he 

or she reasonably believes that such force is necessary to prevent death or great bodily injury to himself or 
herself or a third person or to prevent the commission of a forcible felony.  O.C.G.A. §16-3-21 (a). 

 
2.1.3.1 Two part test 
 
ü Evidence showed that Q.M.L.’s use of the knife to stab the victim was intended or likely to cause death or 

great bodily harm.  Thus, the use of the knife was justified only if Q.M.L. reasonably believed such was 
necessary to prevent imminent death or great bodily harm.  Furthermore, her attack would not have been 
justified if the degree of force used exceeded that which a reasonable person would believe necessary to 
defend against the victim’s unlawful actions.  In re: Q.M.L., 257 Ga. App. 22, 23 - 24 (2002) (citations 
omitted). 

 
2.1.3.1.1 Reasonable response: Would a reasonable person believe deadly force was necessary to 

prevent imminent death or great bodily harm 
 

2.1.3.1.2 Proportional response: Did the degree of force used exceed that which a reasonable person 
would believe necessary to defend against the victim’s unlawful actions   

 
2.1.3.2 Deadly force justified 
 
2.1.3.3 Deadly force not justified 
 
ü Ample evidence supported a finding by the trier of fact that a reasonable person would not have believed that 

deadly force from the victim was imminent.  Although struck from behind with the victim’s hands, Q.M.L. 
immediately repelled the attack by elbowing the victim and causing her to fall onto a nearby student.  Q.M.L. 
was not attacked with a knife or any other weapon.  Q.M.L. then stood up and turned around to face the 
victim, so she could see that the victim had no weapon, … The trier of fact was authorized to conclude that 
Q.M.L.’s belief that he life was in danger was a mere unreasonable apprehension or suspicion of harm, which 
is not sufficient to justify use of deadly force.  Other evidence supporting a finding that Q.M.L. was not 
acting to fend off a deadly attack or was acting unreasonably was that she continued to attempt to stab the 
victim after the initial stab to the victim’s stomach and that she struggled to be released from those holding 
her so she could “kill” the victim – even though she was not being attacked by the victim at that time.  In re: 
Q.M.L., 257 Ga. App. 22, 24 (2002) (citations omitted). 

 
ü The juvenile court did not err or misapply the law when it found … that Q.M.L. used excessive force in 

turning around and stabbing the victim without Q.M.L. ever seeing a weapon.  The court as fact-finder was 
authorized to find that being struck by another’s fists does not justify using a knife to stab that person.  In re: 
Q.M.L., 257 Ga. App. 22, 24 (2002) (citation omitted). 

 
2.1.4 Jury charge   
 
2.1.4.1 Generally 
 
ü A charge on the defendant’s sole defense is mandatory if there is some evidence to support the charge.  Here, 

there was not.  Accordingly, we find no error in the trial court’s failure to charge on self-defense as to Count 
2, criminal damage to property.  Adame v. State, 244 Ga. App. 257, 262 (2000) (citation omitted). 

 
ü In summary, appellant’s sole defense was that he was attempting to surrender and, after he raised his hands 

and told the officers he had a gun in his possession, the officers commenced to shoot him forcing him to run 
away and fire his weapon up the street to defend himself.  In determining whether some evidence exists to 
support an instruction, an appellate court is not authorized either to weigh existing evidence or to judge 
witness credibility as these matters are within the province of the jury.  Viewed in this light, appellant’s 
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testimony provided some evidence in support of a charge of justification based on a claim of self-defense.  
Jones v. State, 220 Ga. App. 784, 785 (1996) (citation omitted). 

 
2.1.4.2 Burden of proof 
 
ü Where, as here, there is no request for a charge on the State’s burden to disprove the defense and the trial 

court charged the jury on the elements of the defense of justification, the presumption of innocence, the 
burden of proof in general, criminal intent, and the burden to prove the elements of the crimes alleged in the 
indictment, the trial court did not err in failing to give an additional charge on the State’s burden to disprove 
the defense of justification beyond a reasonable doubt.  Alexander v. State, 285 Ga. 166, 167 (2009) (quoting 
Shadron v. State, 275 Ga. 767, 769 (2002)). 

 
ü While not specifically limited to the defense of justification, the trial court did charge the jury that “when a 

defense is raised by the evidence, the burden is on the State to negate, or disprove it, beyond a reasonable 
doubt.”  Because the jury charge as a whole did not impermissibly shift the burden of proof to the defendant, 
the omission of a specific charge on the State’s burden to disprove the justification defense is not error.  
Alexander v. State, 285 Ga. 166, 167 (2009) (citation omitted). 

 
2.1.4.3 Comparative strength and size of parties  
 
ü In a proper case the judge should instruct the jury that they might consider the difference in strength of the 

two parties.  But he charge here requested was not accurate; and even if it had been otherwise correct, the 
failure to give it was harmless.  Alexander v. State, 118 Ga. 26, 28 (1903). 

 
2.1.4.4 Effect of defendant’s prior felony conviction  
 
ü The defense of justification is not precluded when otherwise authorized by the evidence merely because a 

defendant uses a weapon in self-defense while in the status of a convicted felon.  Jones v. State, 220 Ga. App. 
784, 785 – 86. (1996). 

 
2.1.4.5 Lesser included offenses 
 
2.1.4.5.1 Not entitled to self defense charge and involuntary manslaughter charge  
 
ü A defendant who seeks to justify homicide under the self defense statute is not entitled to an additional 

instruction on involuntary manslaughter in the course of a lawful act whatever the implement of death.  For if 
he is justified in killing under O.C.G.A. §16-3-21 he is guilty of no crime at all.  If he is not so justified, the 
homicide does not fall within the “lawful act” predicate of O.C.G.A. §16-5-3 (b) for the jury, in rejecting his 
claim of justification, has of necessity determined thereby that the act is not lawful.  Hooper v. State, 284 Ga. 
824, 825 (2009) (quoting Saylors v. State, 251 Ga. 735, 737 (1983)). 

 
2.2 Self Defense Not Available as a Defense  
 
2.2.1 Defendant provokes the use of force O.C.G.A. §16-3-21 (b) (1)  
 
2.2.2 Defendant is attempting to commit, committing, or fleeing after the commission of a felony 

O.C.G.A. §16-3-21 (b) (2)  
 
2.2.3 Defendant was the aggressor O.C.G.A. §16-3-21 (b) (3)  
 
ü By the defendant’s own version of the facts, the three defendants had hunted Doster for two days in order to 

“beat him up.”  We hold as a matter of law that the use of the gun by Gillespie could not be justified as self-
defense, and the charge was not required.  Stovall v. State, 236 Ga. 840, 843 (1976) (citations omitted). 

 
ü Jones testified that the victim “shot me the bird and laughed” while Jones and his wife were on the way to the 

store, and that “when we come back, he had come down the road, I told my wife to stop and I got out of the 
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car and I stabbed him.”  When defense counsel asked Jones if the victim did “anything to you before you 
stabbed him, or how did that go down,” Jones responded “No, it was just the incident where he had broke my 
leg and tried to cut my throat …” Although Jones complained that the victim dug his finger into his eye, he 
confirmed that this occurred after he had stabbed the victim.  In view of Jones’ own testimony, when he 
assaulted the victim he could not have reasonably believed that either he or a third party required defense 
from the victim’s imminent use of unlawful force.  Even if, as Jones argues, he had reason to believe that the 
victim was armed with a knife, the victim, who was on foot pushing a stroller, was not an immediate threat to 
Jones or his wife as they drove by in their car.  Including reasonable inferences, there was no evidence 
whatsoever on which a finding of the justification of self-defense could be based.  Accordingly, the trial court 
did not err in failing to charge the jury on self-defense.  Jones v. State, 304 Ga. App. 21, 23 - 24 (2010) 
(footnote omitted). 

 
2.2.4 Defendant was engaged in mutual combat O.C.G.A. §16-3-21 (b) (3)  
 
ü In order for mutual combat to exist, there must be a mutual intent to fight, on the part of both parties.  This 

intent, like any other intent, may be manifested by acts and conduct of the parties and the circumstances 
surrounding them at the time of the combat, as well as the circumstances leading up to and culminating in 
such combat.  The question of intent is peculiarly for the jury where there is any evidence from which it may 
be inferred.  In the case at bar, the jury could have concluded, from the evidence about the acts and 
circumstances surrounding the fight, that appellant and Green both intended to fight and agreed to fight, and 
thus neither was entitled to the defense of justification.  Pendergrass v. State, 199 Ga. App. 467, 467-68 
(1991). 

 
2.2.4.1 Effect of defendant withdrawing from mutual combat  
 
§ A defendant may claim self defense where the defendant was the aggressor or was engaged in mutual combat 

if he withdraws from the encounter and effectively communicates to such other person his intent to do so and 
the other, notwithstanding, continues or threatens to continue the use of unlawful force.  See O.C.G.A. §16-3-
21 (b).  

 
2.2.4.2 Effect of victim withdrawing from mutual combat 
 
ü Porter admittedly knew that the victim was unarmed when he left the car.  Porter also admitted that he ran 

around the back of the car chasing the retreating victim, while holding down the trigger of the semi-
automatic revolver and firing the remaining shots at him from a distance of about two feet as the victim “kept 
running.”  Thus, any imminent threat of harm which may have occurred in the back seat of the vehicle had 
ended when both men emerged.  Even if Porter believed the victim owned another weapon, he clearly posed 
no threat at the time of the shooting…. Without any evidence that Porter’s actions sere justified, the trial 
court’s obligation … to instruct the jury on the defendant’s sole defense dissolved.  Porter v. State, 272 Ga. 
533, 535 (2000) (citation omitted). 

 
ü Based on the evidence, the jury could have found that Beck’s first shot incapacitated Turlington, who then 

slowly moved away a distance of 12 feet before Beck shot him again.  Even if the jury found that Beck fired 
the first shot in self-defense to protect himself from Turlington’s lunge with the knife, there was evidence 
from which the jury could have concluded that Turlington was no longer a threat after the first shot, and that 
the retreating Turlington reasonably apprehended an immediate violent injury when Beck pointed the pistol 
at him for the second shot.  Accordingly, the jury could have found beyond a reasonable doubt that Beck did 
not act in self-defense after the first shot and that he was guilty of the charged aggravated assault.  Beck v. 
State, 273 Ga. App. 363, 365 (2005) (citation omitted). 

 
3 Defense of another 
 
4 Defense of property 
 
4.1 Defense of habitation 
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4.2 Defense of property other than habitation 
 
5 Parental discipline 
 
ü The defendant is not entitled to an additional instruction on involuntary manslaughter in the course of a 

lawful act because if the defendant is justified in administering reasonable parental discipline, the defendant 
is guilty of no crime; if the defendant is not entitled to rely on the reasonable discipline defense, the homicide 
does not fall within the “lawful act” predicate of O.C.G.A. §16-5-3 (b) since, in rejecting the justification 
claim, the jury has determined that the act was not lawful.  Since appellant’s act of repeatedly striking the 
child with a belt to the point that portions of skin were removed, the subcutaneous layer of fat was 
emulsified, and the child had difficulty walking and breathing comes so plainly within the definitions of 
reckless conduct that it cannot qualify as a lawful act, the trial court did not err when it declined to instruct 
the jury on lawful act-unlawful manner involuntary manslaughter.  Paul v. State, 274 Ga. 601, 604 - 05 
(2001) (citations omitted). 

 
6 Immunity from Criminal Liability 
 
6.1 Generally 
 
§ A person who uses threats  or force in accordance with O.C.G.A. §16-3-21 [self defense or defense of 

another], 16-3-23, 16-3-23.1, or 16-3-24 [defense of property] shall be immune from criminal prosecution 
therefore unless in the use of deadly force, such person utilizes a weapon the carrying or possession of which 
is unlawful for such person under Part 2 [possession of certain dangerous weapons] or 3 [possession of 
weapons by felons] of Article 4 of Chapter 11 of Title 16.  O.C.G.A. §16-3-24.2 

 
6.1.1 Application of immunity to convicted felon 
 
ü Burks, a convicted felon in possession of a weapon, may not as a matter of law benefit from the pretrial 

immunity statute.  State v. Burks, 285 Ga. 781, 783 (2009) (footnote omitted). 
 
6.1.2 Procedure 
 
6.1.2.1 Court must rule on immunity claim before trial 
 
ü A trial court must rule on a motion for immunity prior to trial.  Bunn v. State, 284 Ga. 410, 412 (2008). 
 
ü By the plain meaning of immune from prosecution and the other language in the statute, the statute must be 

construed to bar criminal proceedings against persons who use force under the circumstances set forth in 
O.C.G.A. §16-3-23 or 16-3-24.  Further, as the statute provides that such person “shall be immune from 
criminal prosecution,” the decision as to whether a person is immune under O.C.G.A. §16-3-24.2 must be 
determined by the trial court as a matter of law before the trial of that person commences.  Fair v. State, 284 
Ga. 165, 166 (2008) (quoting Boggs v. State, 261 Ga. App. 104, 106 (2003)). 

 
6.1.2.2 Court not required to hold a hearing before ruling on immunity claim 
 
ü The record shows that Campbell filed a motion under O.C.G.A. §16-3-24.2 seeking a determination that he 

was immune from prosecution…. The transcript shows that before the start of his trial the trial court denied 
his motion, but without a hearing.  Accordingly, Campbell’s contention that the trial court erred by not ruling 
on his motion is without merit, and Campbell does not contend that the trial court erred by not holding a 
hearing.  Campbell v. State, 297 Ga. App. 387, 389 (2009) (citation omitted). 

 
6.1.2.3 Burden of proof 
 
ü This decision as to whether a person is immune under O.C.G.A. §16-3-24.2 must be determined by the trial 

court before the trial of that person commences.  In this pre-trial hearing, the burden is on the defendant to 
show by a preponderance of the evidence that he is entitled to immunity.  As with all pre-trial hearings 
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involving the presentation of live disputed evidence and resolutions of credibility by the trial court, we apply 
the “any evidence” stand when reviewing the court’s findings of fact.  State v. Yapo, 296 Ga. App. 158, 159 - 
60 (2009) (citations omitted). 

 
6.1.2.4 Decision 
 
6.1.2.4.1 Effect of ruling that defendant is immune from prosecution (motion granted) 
 
6.1.2.4.2 Effect of ruling that defendant is not immune from prosecution (motion denied) 
 
ü As a potential bar to criminal proceedings which must be determined prior to trial, immunity represents a far 

greater right than any encompassed by an affirmative defense, which may be asserted during trial but cannot 
stop a trial altogether…. To avoid trial, a defendant bears the burden of showing that he is entitled to 
immunity under O.C.G.A. §16-3-24.2 by a preponderance of the evidence…. If a defendant cannot meet his 
burden of proving immunity prior to trial, he may nonetheless pursue an affirmative defense at trial, even 
though these affirmative defenses may be base on the same statutory provisions underlying the prior 
immunity motion.  Bunn v. State, 284 Ga. 410, 413 (2008) (citations omitted). 

 
6.1.2.4.2.1 Denial of motion to dismiss is not a final judgment 
 
ü The order Crane seeks to appeal is not a final judgment in that the criminal case in which the motion to 

dismiss was filed is still pending below.  Accordingly, …, this appeal must be dismissed for failure to follow 
the interlocutory appeal provisions of O.C.G.A. §5-6-34 (b).  Crane v. State, 281 Ga. App. 635, 635 -36 
(2007) (citations omitted). 

 
6.1.2.4.2.2 Denial of motion to dismiss cannot be directly appealed 
 
ü In his motion to dismiss, Crane does not contest the State’s assertion that he shot DeCesaro to death, but 

asserts the killing was justified.  Since justification is an affirmative defense to a criminal charge Crane 
would be entitled to a verdict of acquittal if he established the defense of justification and the State failed to 
disprove the defense beyond a reasonable doubt.  Thus, the ultimate issue in Crane’s motion to dismiss 
pursuant to O.C.G.A. §16-3-24.2 is the same as the ultimate issue at trial, whether he was justified in killing 
DeCesaro or is guilty of the offense charged.  That being so, the first requirement for application of the 
collateral-order exception, that the issue be substantially separate from the basic issue in the case, is not met 
in this case.  Accordingly, this direct appeal from an interlocutory order must be dismissed.  Crane v. State, 
281 Ga. App. 635, 637 (2007) (citations omitted). 

 
6.1.3 Evidence sufficient to prove that defendant was immune from prosecution 
 
ü Here, the testimony of the girlfriend provided some evidence that Yapo’s actions in physically restraining her 

were justified under O.C.G.A. §16-3-21 (a).  There is no requirement that Yapo had to admit to the specific 
allegations of violence in order to obtain the protection of this statute.  Because the trial court found the 
girlfriend’s testimony credible the court properly held that Yapo was immune from prosecution for the 
battery charges.  State v. Yapo, 296 Ga. App. 158, 160 (2009) (parentheticals omitted). 

 
6.1.4 Evidence insufficient to prove that defendant was immune from prosecution 
 
ü Having ruled against Blazer’s immunity motion, the trial court (based on the evidence before it) implicitly 

resolved the issues of fact against Blazer and apparently found that Blazer did not reasonably believe that the 
force he used was necessary to terminate the patron’s entry into the restricted bakery area.  The patron’s 
version of the incident supported this finding in that the patron testified that Blazer – without provocation, 
without warning that the bakery area was restricted, and without declaring the back door as off-limits – 
grabbed and struck the patron for no apparent reason other than perhaps believing that the patron was 
shoplifting the food (even though Blazer admitted the patron had showed him a receipt for the food).  This 
court is not authorized to determine whether Blazer’s or the patron’s testimony is more credible; that was a 
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decision for the trier of fact.  Since some evidence supported the trial court’s ruling against Blazer, we must 
affirm the trial court’s ruling.  Blazer v. State, 266 Ga. App. 743, 745 - 46 (2004). 

 
6.2 Person rendering assistance to law enforcement officer 
 
7 No duty to retreat 
 
ü The rule in Georgia is that if the person claiming self-defense was not the original aggressor there is no duty 

to retreat.  The evidence shows, however, that Jones was the aggressor, and we disagree with Jones that the 
State put retreat into issue by asking Jones questions on cross-examination that tended to highlight the fact 
that Jones approached the victim.  Jones v. State, 304 Ga. App. 21, 24 (2010) (footnotes omitted). 


