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OUTLINE !
1 Definitions: !
1.1 Possession, custody, or control of the state or prosecution !
§ "Possession, custody, or control of the state or prosecution" means an item which is within the possession, 

custody, or control of the prosecuting attorney or any law enforcement agency involved in the investigation 
of the case being prosecuted.  O.C.G.A. §17-16-1 (1). !

1.2 Statement of a witness !
§ "Statement of a witness" means: (A) A written or recorded statement, or copies thereof, made by the witness 

that is signed or otherwise adopted or approved by the witness; (B) A substantially verbatim recital of an oral 
statement made by the witness that is recorded contemporaneously with the making of the oral statement and 
is contained in a stenographic, mechanical, electrical, or other recording or a transcription thereof; or (C) A 
summary of the substance of a statement made by a witness contained in a memorandum, report, or other 
type of written document but does not include notes or summaries made by counsel.  O.C.G.A. §17-16-1 (2). !

1.3 Witness !
§ "Witness" does not include the defendant.  O.C.G.A. §17-16-1 (3). !
2. Statutory Discovery O.C.G.A. §17-16-1 et. seq.  !
2.1  Applicability !
§ This article shall apply to all criminal cases in which at least one felony offense is charged in the event that at 

or prior to arraignment, or at such time as the court permits, the defendant provides written notice to the 
prosecuting attorney that such defendant elects to have this article apply to the defendant's case.  O.C.G.A. 
§17-16-2 (a). !

2.1.1 Attorney Work Product !
§ … this article is not intended to authorize discovery or inspection of attorney work product.  O.C.G.A. 

§17-16-2 (d).  !
2.1.2 Criminal Prosecution !
§ This article shall not apply to juvenile court proceedings.  O.C.G.A. §17-16-2 (b).  !
2.1.3 Defense “opt in” !
§ When one defendant in a multi-defendant case demands discovery under this article, the provisions of this 

article shall apply to all defendants in the case, unless a severance is granted.  O.C.G.A. §17-16-2(a). !
ü O.C.G.A. §17-6-2 (a) requires that the defendant provide written notice to the prosecuting attorney that such 

defendant elects to have this article apply to the defendant’s case.  Absent such notice, the provisions of 
O.C.G.A. §17-16-4 (a) do not apply.  Miller v. State, 235 Ga. App. 724, 725 (1998) (citation omitted). !

2.1.4 Misdemeanor Cases: O.C.G.A. §17-16-20 et. seq. applies only to misdemeanor cases or when the 
defendant does not “opt in” to discovery. !

2.1.5 Sentencing !
§ …, if a defendant has elected to have the provisions of this article apply, the provisions of this article shall 

also apply to sentencing hearings and the sentencing phase of a death penalty trial.  O.C.G.A. §17-16-2 (f). 



Discovery 7/1/14 Page !  of !6 15

!
2.2 Procedure !
2.2.1 Discovery to be disclosed by the State to the defense !
§ The prosecuting attorney need not include in materials and information furnished to the defendant under this 

article any material or information which that defendant has already furnished to the prosecuting attorney 
under this article.  O.C.G.A. §17-16-10.   !

2.2.1.1 Discovery that must be provided prior to arraignment !
§ Prior to arraignment, every person charged with a criminal offense shall be furnished with a copy of the 

indictment or accusation and a list of witnesses that may be supplemented pursuant to the other provisions of 
this article.  O.C.G.A. §17-16-3. !

2.2.1.1.1 Copy of indictment of accusation !
2.2.1.1.2 List of witnesses !
ü The State’s need to call Dotson for rebuttal did not arise until the defense put up evidence that Wallace was at 

the Starlight Club at the time Jones was shot, and there is no requirement to give the defendant the names of 
witnesses who will be used in rebuttal unless the State knows the witness will be called.  Wallace v. State, 
216 Ga. App. 718, 720 (1985) (citation omitted). !

2.2.1.2 Discovery that must be disclosed 10 days prior to trial !
2.2.1.2.1 Defendant’s GCIC !
§ The prosecuting attorney shall, no later than ten days prior to trial, or as otherwise ordered by the court, 

permit the defendant at a time agreed to by the parties or ordered by the court, furnish to the defendant a copy 
of the defendant’s Georgia Crime Information Center criminal history, if any, as is within the possession, 
custody, or control of the state or prosecution.  …  O.C.G.A. §17-16-4 (a) (2). !

2.2.1.2.2 Defendant’s statements !
§ The prosecuting attorney shall, no later than ten days prior to trial, or at such time as the court orders, 

disclose to the defendant and make available for inspection, copying, or photographing any relevant written 
or recorded statements made by the defendant, or copies thereof within the possession, custody, or control of 
the state or prosecution and that portion of any written record containing the substance of any relevant oral 
statement made by the defendant, whether before or after arrest, in response to interrogation by any person 
then known to the defendant to be a law enforcement officer or member of the prosecuting attorney’s staff.  
The prosecuting attorney shall also disclose to the defendant the substance of any other relevant oral 
statement made by the defendant, before or after arrest, in response to interrogation by any person then 
known by the defendant to be a law enforcement officer or member of the prosecuting attorney’s staff it he 
state intends to use that statement at trial.  The prosecuting attorney shall also disclose to the defendant the 
substance of any other relevant written or oral statement made by the defendant while in custody, whether or 
not in response to interrogation.  Statements of coconspirators that are attributable to the defendant and 
arguably admissible against the defendant at trial also shall be disclosed under this Code section.  … 
O.C.G.A. §17-16-4 (a) (1). !

ü On the scheduled trial date, after a jury was selected but not sworn, the state served a copy of a pretrial 
statement of defendant on the defense.  Admitting that it had not complied with the statutory requirement that 
the statement must be presented ten days prior to trial, the state received a continuance of the trial for more 
than ten days.  …  O.C.G.A. §17-16-4 requires that upon proper request a defendant be presented with a copy 
of his pretrial statements at least ten days prior to trial.  Pretermitting whether giving the statement to the 
defense after selection of the jury, which was not sworn, was prior or subsequent to trial, we find that by 
refusing the offer of another jury more than ten days after receiving the statement defendant clearly waived 
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any possible objection to the admission of his statement based upon a violation of O.C.G.A. §17-16-4.  Todd 
v. State, 163 Ga. App. 814, 815 - 16 (1982) (citation omitted; case decided under previous codification of 
discovery statute, Code Section citations updated). !

2.2.1.2.2.1 Written or recorded statements made by the defendant !
ü Vega has failed to show the soundless videotape can be deemed a relevant recorded statement.  The trial court 

correctly stated that it is unfair to characterize the failure of the recording device as a discovery violation.  
Vega v. State, 285 Ga. 32, 34 (2009) !

2.2.1.2.2.2 Record of oral statements by defendant to law enforcement officer !
2.2.1.2.2.3 Substance of statements by defendant in response to interrogation !
2.2.1.2.2.4 Substance of statements by defendant while is custody !
2.2.1.2.3 Statements of coconspirators !
2.2.1.2.4 Evidence !
2.2.1.2.4.1 Tangible evidence !
§ The prosecuting attorney shall, no later than ten days prior to trial, or as otherwise ordered by the court, 

permit the defendant at a time agreed to by the parties or ordered by the court to inspect and copy or 
photograph books, papers, documents, photographs, tangible objects, audio and visual tapes, films and 
recordings, or copies or portions thereof and to inspect and photograph buildings or places which are within 
the possession, custody, or control of the state or prosecution and are intended for use by the prosecuting 
attorney as evidence in the prosecution’s case-in-chief or rebuttal at the trial or were obtained from or belong 
to the defendant.  Evidence that is within the possession, custody, or control of the Forensic Sciences 
Division of the Georgia Bureau of Investigation or other laboratory for the purpose of testing an analysis may 
be examined, tested, and analyzed at the facility where the evidence is being held pursuant to reasonable 
rules and regulations adopted by the Forensic Sciences Division of the Georgia Bureau of Investigation or the 
laboratory where the evidence is being held.  O.C.G.A. §17-16-4 (a) (3). !

2.2.1.2.4.2 Basis for expert testimony !
§ The prosecuting attorney shall, no later than ten days prior to trial, or as otherwise ordered by the court, 

permit the defendant at a time agreed to by the parties or ordered by the court to inspect and copy or 
photograph a report of any physical or mental examinations and of scientific tests or experiments, including a 
summary of the basis for the expert opinion rendered in the report, or copies thereof, if the state intends to 
introduce in evidence in its case-in chief or in rebuttal the results of the physical or mental examination or 
scientific test or experiment.  If the report is oral or partially oral, the prosecuting attorney shall reduce all 
relevant and material oral portions of such report to writing and shall serve opposing counsel with such 
portions no later than ten days prior to trial.  Nothing in this Code section shall require disclosure of any 
other material, note, or memorandum relating to the psychiatric or psychological treatment or therapy of any 
victim or witness.  O.C.G.A. §17-16-4 (a) (4). !

2.2.1.2.4.2.1 Physical examinations !
2.2.1.2.4.2.2 Mental examinations !
ü We find no error in the trial court’s denial of appellant’s motion to compel Ben to submit to examination by a 

defense-employed psychiatrist.  It is well established that a witness cannot be compelled to submit to an 
interview with a defense representative.  We find that rule applicable to attempts to compel witnesses to 
submit to examinations by defense experts.  Caldwell v. State, 263 GA. 560, 565 (1993) (citations omitted). !

2.2.1.2.4.2.3 Scientific tests or experiments !
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ü The State is not required to provide the “source code” of the Intoxilyzer 5000.  See Holowiak v. State, 295 
Ga. App. 474 (2009). !

ü Certificates of inspection are not discoverable as scientific reports.  Prindle v. State, 240 Ga. App. 461, 463 
(1999). !

 The court allowed a police officer to refresh his memory in court by reviewing his report regarding the 
horizontal gaze nystagmus (“HGN”) test (a field sobriety test) and testifying as to the report’s contents.  
HGN test results are discoverable as scientific reports.  Because Prindle requested but was not provided a 
copy of the report, the officer’s testimony regarding the report should have been excluded.  Prindle v. State, 
240 Ga. App. 461, 463 (1999) (citation omitted). !

 Prindle was charged with driving a car while his blood-alcohol concentration was 0.10 grams or more.  The 
breath test indicated he had a blood-alcohol level of 0.132.  While the HGN test results would have been 
relevant to the less safe driver charge, that charge was not prosecuted.  The HGN test results would have been 
relevant to the less safe driver charge, that charge was not prosecuted.  The HGN test results were not needed 
to show that Prindle drove with an unlawful blood-alcohol concentration.  He has not shown how the 
evidence harmed him.  Prindle v. State, 240 Ga. App. 461, 463 (1999). !

 Defendant filed a timely demand for scientific reports and pursuant to O.C.G.A. §17-16-4 defendant was 
entitled to a complete copy of any such report at least ten days prior to trial.  More than ten days prior to trial, 
the prosecuting attorney served upon defendant’s attorney a handwritten statement that the crime lab report 
indicated a trace of cocaine was found in one of the six bags found at the site where defendant was seen 
throwing down a bag.  An actual copy of the chemical analysis report, however, was not furnished to 
defendant until the morning the trial began, when the prosecuting attorney first obtained a copy of it.  …  We 
conclude that reversal is required.  …  Strict compliance with the statute was required and the conviction is 
reversed.  To come within the ambit of the statute, a scientific report need not be in the possession of the 
district attorney.  The report is discoverable if it is available to the district attorney.  It cannot be urged that an 
existing scientific report in the possession of the state crime lab, as was the report in the instant case, is not 
available to a district attorney.  Accordingly, appellant is entitled to a copy of the report in the instant case 
and the trial court erred in allowing the testimony based upon the report.  Alexander v. State, 203 Ga. App. 
375, 375 - 76 (1992) (citation omitted). !

 The State’s compliance with the defendants’ request to produce scientific reports was defective.  The 
document produced was only a summary of a lab report and not the official report itself.  The summary 
advised appellants only that no identifiable fingerprints of either defendant were found on the packages of 
drugs confiscated.  The official report produced the day of trial contained the additional information that 
some latent prints were found upon the packages.  The burden is upon the defendants not merely to show 
error, but to show harmful error.  Error will authorize a reversal only if we can conclude it is highly probable 
such error affected the verdict.  The lab evidence that there were identifiable prints obviously did not 
influence the verdict, for this evidence was merely cumulative of their assertion that someone else placed the 
cocaine in the trunk; and it was only supportive of the reasonable conclusion that they knowingly obtained 
the cocaine from someone in Florida.  We conclude that appellants have not shown that any defect in 
compliance with O.C.G.A. §17-16-4 caused harmful error.  See Moon v. State, 194 Ga. App. 777, 779 – 80 
(1990). !

2.2.1.2.5 Witness information !
§ Either party may call as a witness any person listed on either the prosecuting attorney's or defendant's witness 

list.  O.C.G.A. §17-16-10.    !
2.2.1.2.5.1 Lay witnesses !
§ … furnish to the opposing counsel as an officer of the court, in confidence, the names, current locations, 

dates of birth, and telephone numbers of that party's witnesses, unless for good cause the judge allows an 
exception to this requirement, in which event the counsel shall be afforded an opportunity to interview such 
witnesses prior to the witnesses being called to testify.  O.C.G.A. §17-16-8 (a) !
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ü Under the present statute, the trial court for good cause may allow witnesses to testify (even though notice is 
late) if the court also affords defense counsel an opportunity to interview the witnesses prior to their being 
called to testify.  The court afforded Lankford just such an opportunity here, after finding that the prosecutor 
had only just learned of the new information.  Neither of these witnesses testified, which precludes any 
showing of harm from the trial court’s ruling allowing them to testify and which moots the related motions 
for mistrial and continuance.  Even if the witnesses had testified, we would have been hard pressed to discern 
any abuse of discretion in the decision to deny the motion for mistrial.  Lankford v. State, 295 Ga. App. 590, 
593 – 94 (2009) (citations omitted). !

2.2.1.2.5.2 Police Officers !
§ Nothing in this Code section shall be construed to require the prosecuting attorney to furnish the home 

address, date of birth, or home telephone number of a witness who is a law enforcement officer.  Instead, in 
such cases, the prosecuting attorney shall furnish to the defense attorney the law enforcement officer's current 
work location and work phone number.  O.C.G.A. §17-16-8 (b).  !

2.2.1.2.6 Witness statements !
§ No later than ten days prior to trial or at such time as the court permits, or at the time of any post-indictment 

pretrial evidentiary hearing other than a bond hearing, the prosecution or the defendant shall produce for the 
opposing party any statement of any witness that is in the possession, custody, or control of the state or 
prosecution or in the possession, custody, or control of the defendant or the defendant's counsel that relates to 
the subject matter concerning the testimony of the witness that the party in possession, custody, or control of 
the statement intends to call as a witness at trial or at such post-indictment pretrial evidentiary hearing.  
O.C.G.A. §17-16-7.  !

ü Failure to provide a witness statement prior to trial does not preclude the State from using the statement to 
impeach a defense alibi witness.  See Parks v. State, 254 Ga. 403, 406 - 07 (1985). !

2.2.1.3 Disclosed five days prior to trial !
2.2.1.3.1 Alibi witnesses !
§ … written notice stating the names, addresses, dates of birth, and telephone numbers of the witnesses, if 

known to the state, upon whom the state intends to rely to rebut the defendant’s evidence of alibi unless 
previously supplied.  O.C.G.A. §17-16-5 (b). !

2.2.1.4 Failure to provide discovery (sanctions) !
§ If at any time during the course of the proceedings it is brought to the attention of the court that the state has 

failed to comply with the requirements of this article, the court may order the state to permit the discovery or 
inspection, interview of the witness, grant a continuance, or, upon a showing of prejudice and bad faith, 
prohibit the state from introducing the evidence not disclosed or presenting the witness not disclosed, or may 
enter such other order as it deems just under the circumstances.  O.C.G.A. §17-16-6.  !

2.2.1.4.1 Permit discovery !
2.2.1.4.2 Permit interview of the witness !
2.2.1.4.3 Grant a continuance !
ü Even if O.C.G.A. §17-6-4 (a) (1) was violated, the trial court clearly did not abuse its broad discretion under 

O.C.G.A. §17-6-6 to determine an appropriate remedy under the circumstances of this case.  The only 
remedy requested by defense counsel was a “short continuance,” the trial court allowed an extended lunch 
break for counsel to tailor his opening statement to the new information, and counsel simply thanked the trial 
court and never renewed his request for a continuance.  Because Vega did not renew the request after the trial 
court announced its remedy, we must assume that he was satisfied with that remedy.  Moreover, Vega can 
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show no harm resulting from the alleged violation of O.C.G.A. §17-6-4 (a) (1) because the tape was not 
introduced into evidence.  Vega v. State, 285 Ga. 32, 34 (2009) (citations omitted). !

2.2.1.4.4 Prohibit introduction of evidence !
ü Where compliance with the 10-day requirement is not possible, the defendant is entitled to the document 

within a reasonable time and may be entitled to a continuance or recess as the trial judge shall determine.  
Only where the prosecuting attorney fails altogether to furnish the document does the exclusionary rule 
apply.  In the present case the report was made available by the prosecution at the earliest possible time and 
the defense was offered a continuance; under these circumstances we find no error.  Carey v. State, 257 Ga. 
134, 136 (1987) (citation omitted).     !

2.2.1.4.5 Prohibit witness from testifying !
2.2.1.4.6 Other !
2.2.1.4.6.1 Harmless error !
✓ The trial court erred in admitting State’s Exhibits 42 - 51 in that the state refused to submit these documents 

to the defense prior to trial ... These documents contained evidence of threats against the victim by both of 
the appellants.  Since evidence of such threats was competently admitted in other parts of the trial through the 
testimony of other witnesses, evidence of these threats were merely cumulative.  Consequently, we hold that 
the erroneous admission of State’s Exhibits 42 - 51 was harmless error.  Gunter v. State, 243 Ga. 651, 658 
(1979). !

2.2.2 Discovery to be disclosed by the defense to the State !
§ The defendant need not include in materials and information furnished to the prosecuting attorney under this 

article any material or information which the prosecuting attorney has already furnished to the defendant 
under this article.  O.C.G.A. §17-16-10.    !

2.2.2.1 Ten days prior to trial !
2.2.2.1.1 Alibi !
§ … written notice of the defendant’s intention to offer a defense of alibi.  Such notice by the defendant shall 

state the specific place or places at which the defendant claims to have been at the time of the alleged offense 
and the names, addresses, dates of birth, and telephone numbers of the witnesses, if known to the defendant, 
upon whom the defendant intends to rely to establish such alibi unless previously supplied.  O.C.G.A. 
§17-16-5 (a) !

2.2.2.1.2 Witness statements !
§ No later than ten days prior to trial or at such time as the court permits, or at the time of any post-indictment 

pretrial evidentiary hearing other than a bond hearing, the prosecution or the defendant shall produce for the 
opposing party any statement of any witness that is in the possession, custody, or control of the state or 
prosecution or in the possession, custody, or control of the defendant or the defendant's counsel that relates to 
the subject matter concerning the testimony of the witness that the party in possession, custody, or control of 
the statement intends to call as a witness at trial or at such post-indictment pretrial evidentiary hearing.  
O.C.G.A. §17-16-7.  !

2.2.2.2 Five days prior to trial !
2.2.2.2.1 Basis for expert testimony !
§ … permit the prosecuting attorney at a time agreed to by the parties or as ordered by the court to inspect and 

copy or photograph a report of any physical or mental examinations and of scientific tests or experiments, 
including a summary of the basis for the expert opinion rendered in the report, or copies thereof, that the 
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defendant intends to introduce in evidence in the defense’s case-in-chief or rebuttal the results of the physical 
or mental examination or scientific test or experiment.  If the report is oral or partial oral, the defendant shall 
reduce all relevant and material oral portions of such report to writing and shall serve opposing counsel with 
such portions no later than five days prior to trial.  Nothing in this Code section shall require the disclosure of 
any other material, note, or memorandum relating to the psychiatric or psychological treatment or therapy of 
any defendant or witness.  O.C.G.A. §17-16-4 (b) (2). !

2.2.2.2.2 Witnesses defense intends to call during sentencing hearing 
§ The defendant shall, no later than five days before the trial commences, serve upon the prosecuting attorney a 

list of witnesses that the defendant intends to call as a witness in the pre-sentence hearing.  O.C.G.A. 
§17-16-4 (b) (3) (C). !

2.2.2.2.3 Tangible evidence !
§ … permit the prosecuting attorney at a time agreed to by the parties or as ordered by the court to inspect and 

copy or photograph books, papers, documents, photographs, tangible objects, audio and visual tapes, films 
and recordings, or copies or portions thereof and to inspect and photograph buildings or places, which are in 
the possession, custom, or control of the defendant and which the defendant intends to introduce as evidence 
the defense’s case-in-chief or rebuttal at trial.  O.C.G.A. §17-16-4 (b) (1).   !

2.2.2.2.4 Witness information !
§ … furnish to the opposing counsel as an officer of the court, in confidence, the names, current locations, 

dates of birth, and telephone numbers of that party's witnesses, unless for good cause the judge allows an 
exception to this requirement, in which event the counsel shall be afforded an opportunity to interview such 
witnesses prior to the witnesses being called to testify.  O.C.G.A. §17-16-8 (a) !

§ Either party may call as a witness any person listed on either the prosecuting attorney's or defendant's witness 
list.  O.C.G.A. §17-16-10.    !

2.2.2.3 Before the announcement of the verdict (regarding sentencing) !
2.2.2.3.1 Basis for expert testimony !
§ The defendant shall, no later than the announcement of the verdict of the jury or if the defendant has waived 

a jury trial at the time the verdict is published by the court, serve upon the prosecuting attorney all reports of 
any physical or mental examinations and scientific tests or experiments, including a summary of the basis for 
the expert opinions rendered in the reports, or copies thereof, if the defendant intends to introduce in 
evidence in the pre-sentence hearing the results of the physical or mental examination or scientific test or 
experiment.  If the report is oral or partially oral, the defendant shall reduce all relevant and material oral 
portions of such report to writing and shall serve opposing counsel with such portions.  O.C.G.A. §17-16-4 
(b) (3) (B). !

2.2.2.3.2 Tangible evidence !
§ The defendant shall, no later than the announcement of the verdict of the jury or if the defendant has waived 

a jury trial at the time the verdict is published by the court, serve upon the prosecuting attorney all books, 
papers, documents, photographs, tangible objects, audio and visual tapes, films and recordings, or copies or 
portions thereof and to inspect and photograph buildings or places which are within the possession, custody, 
or control of the defendant and which the defendant intends to introduce as evidence in the pre-sentence 
hearing.  O.C.G.A. §17-16-4 (b) (3) (A). !

2.2.2.3.3 Witness statements !
§ The defendant shall, no later than the announcement of the verdict of the jury or if the defendant has waived 

a jury trial at the time the verdict is published by the court,  the defendant shall produce for the opposing 
party any statement of such witnesses that is in the possession, custody, or control of the defendants or the 
defendant’s counsel that relates to the subject matter of the testimony of such witnesses unless such statement 
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is protected from disclosure by the privilege contained paragraph (5), (6), (7), or (8) of Coded Section 
24-9-21.  O.C.G.A. §17-16-4 (b) (3) (C). !

2.2.2.4 Failure to provide discovery (sanctions) !
§ If at any time during the course of the proceedings it is brought to the attention of the court that the defendant 

has failed to comply with the requirements of this article, the court may order the defendant to permit the 
discovery or inspection, interview of the witness, grant a continuance, or, upon a showing of prejudice and 
bad faith, prohibit the defendant from introducing the evidence not disclosed or presenting the witness not 
disclosed, or may enter such other order as it deems just under the circumstances.  O.C.G.A. §17-16-6.  !

ü Miller’s inability to show harm from the State’s purported failure to provide unspecified discovery material 
to him precludes reversal.  Miller made no showing that the State improperly withheld evidence from him or 
acted in bad faith so as to trigger the imposition of any of the sanctions authorized by O.C.G.A. §17-16-6.  
Thus, …, Miller failed to sustain his appellate burden of establishing how he was harmed by the trial court’s 
ruling.  Absent harm, reversal is not warranted, especially in light of the overwhelming evidence of Miller’s 
guilt.  Miller v. State, 235 Ga. App. 724, 275-26 (1998) (citations omitted). !

2.2.2.4.1 Permit discovery !
2.2.2.4.2 Permit interview of the witness !
2.2.2.4.3 Grant a continuance !
2.2.2.4.4 Prohibit introduction of evidence !
2.2.2.4.5 Prohibit witness from testifying !
ü According to O.C.G.A. §17-16-5 (a), Theophile was required to disclose to the state ten days prior to trial 

“the names, addresses, dates of birth, and telephone numbers of the witnesses, if known to him, upon whom 
he intends to rely to establish such alibi.  Theophile did not provide the name of the proffered witness, Sergio 
Campbell, to the state until the middle of trial…. The prosecutor objected to counsel’s request to permit 
Campbell to testify because she had not been notified before trial; … When a defendant fails to comply with 
discovery requirements, the trail court may order the defendant to permit interview of the witness, grant a 
continuance, or, upon a showing of prejudice and bad faith, prohibit the defendant from presenting the 
witness not disclosed, or may enter such other order as it deems just under the circumstances….  In enacting 
O.C.G.A. §17-16-6, the legislature did not impose a rigid formulation or grant an exclusive remedy for 
failure to comply with discovery mandates.  Instead, it cloaked the trial court with the discretion to use its 
own judgment to ensure a fair trial.  As the trial court expressed in its order denying the motion for a new 
trial, there is evidence of bad faith by he defense in failing to disclose the alibi witness in a timely fashion.  
The defense asserted that it was unaware of Sergio Campbell until the middle of trial, yet he was son and 
brother of the two disclosed alibi witnesses and had been at home on the night in question.  The defense 
further asserted that it could not locate Campbell’s mother and sister, but Campbell testified that he believed 
that they were at home at the time of the trial.  In addition, the belated notice precluded the state from 
adequately investigating the witness, thereby satisfying the prejudice requirement.  Specific findings of fact 
regarding bad faith and prejudice are not required.  Implicit in the trial court’s decision to exclude this 
witness is the determination that prejudice and bad faith were shown.  The trial court’s rulings on these 
matters are accepted unless they are clearly erroneous, and this determination is supported by the evidence.  
The trial court did not abuse its discretion in excluding the witness’s testimony.  Theophile v. State, 295 Ga. 
App. 517, 519 - 20 (2009) (footnotes omitted). !

2.2.2.4.6 Other !
2.2.3 Duty to supplement discovery !
§ If prior to or during trial a party discovers additional evidence or material previously requested or ordered 

which is subject to discovery or inspection under this article, such party shall promptly notify the other party 
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of the existence of the additional evidence or material and make this additional evidence or material available 
as provided in this article.  O.C.G.A. §17-16-4 (c). !

2.2.4 Protective orders !
§ Upon sufficient showing that a discovery required by this article would create a substantial threat of physical 

or economic harm to a witness, the court may at any time order that the discovery or inspection be denied, 
restricted, or deferred or make such other order as is appropriate.  Upon motion by a party, the court may 
permit the party to make such showing, in whole or in part, in the form of a written statement to be inspected 
by the judge alone.  If the court enters an order granting relief following such an ex parte showing, the entire 
text of the party’s statement shall be sealed and preserved in the records of the court subject to further order 
of the court and to be made available to the appellate court in the event of an appeal.  O.C.G.A. §17-16-4 (d). !

2.2.5 Reimbursement for costs. !
§ Any party providing documents or statements to another party under this article shall be reimbursed for the 

actual cost incurred in providing such documents.  If the court has determined the defendant to be indigent, 
the court shall determine the means of reimbursement.  O.C.G.A. §17-16-9.    !

3. Discovery from Federal Agencies !
ü Even assuming arguendo that all relevant documents in the possession of the FBI were not produced, a state 

criminal defendant, aggrieved by the response of a federal law enforcement agency made under its 
regulations, may assert his constitutional claim to the investigative information before the district court, 
which possesses authority under the Administrative Procedure Act to compel the law enforcement agency to 
produce the requested information in appropriate cases.  Thus, the remedy lies in federal court.  Al-Amin v. 
State, 278 Ga. 74, 83 (2004) (citation and footnote omitted). !

4. Constitutionally Required Discovery (Brady v. Maryland, 373 U.S. 83 (1963))  !
ü In general, evidence which is not exculpatory is not subject to discovery under Brady.  Manley v. State, 284 

Ga. 840, 843 (2009) (citing Glaser v. State, 272 Ga. 757 (2000)). !
ü The State has a duty, ... to disclose favorable evidence to the defendant in a criminal matter and this includes 

disclosure of impeachment evidence which could be used to show bias or interest on the part of a key State 
witness.  Accordingly, the State is required to disclose deals with witnesses relating to the disposition of 
criminal charges against them.  Varner v. State, 297 Ga. App. 799, 800 - 01 (2009) (citations omitted). !

4.1 Definitions !
4.1.1 Exculpatory evidence (Constitutionally material exculpatory evidence) !
ü Evidence is constitutionally material when its exculpatory value is apparent before it was lost or destroyed 

and is of such a nature that a defendant would be unable to obtain other comparable evidence by other 
reasonably available means.  The facts show that Kelley was not in the house and did not witness the 
shootings that resulted in the murder and aggravated assault charges against appellant.  Thus, it was unlikely 
that Kelley could provide any exculpatory evidence as to those charges…. Based on these facts, it was not 
apparent that the tape recording of Kelley’s conversation with Yarian was exculpatory at the time it was 
destroyed … and, as such, the tape was not constitutionally material evidence.  Because the tape was not 
constitutionally material, its destruction did not violate appellant’s due process rights.  Ballard v. State, 285 
Ga. 15, 16 (2009) (citations omitted). !

4.1.1.1 Test for constitutionally material exculpatory evidence !
4.1.1.1.1 Evidence is exculpatory !
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ü The prosecution, upon a Brady motion, has the duty to produce anything that is exculpatory or impeaching.  
The record establishes that the completely inaudible videotape lacked any exculpatory or evidentiary value.  
Any assertion to the contrary is mere speculation.  Vega v. State, 285 Ga. 32, 34 (2009) (citations omitted). !

ü The statement is not in the record.  However, it is reasonably clear from the references to it in the record that 
Ms. Brown had stated that Parks was at home during the probable time of the murder.  If that is the case, then 
it should have been furnished whether or not Parks’ Brady request was specific.  Parks v. State, 254 Ga. 403, 
407 fn. 3 (1985) (citation omitted). !

4.1.1.1.2 Exculpatory nature of the evidence was apparent before it was lost or destroyed !
4.1.1.1.3 Comparable evidence is not reasonably available !
4.1.2 Possessed by the State !
4.2 Test for Brady violation !
ü  In order to demonstrate a Brady violation, a defendant must show that: the State possessed evidence 

favorable to the defendant; the defendant did not possess the evidence and could not obtain it himself with 
reasonable diligence; the prosecution suppressed the favorable evidence; and if the evidence had been 
disclosed to the defense, a reasonable probability exists that the outcome of the proceeding would have been 
different.  Freeman v. State, 284 Ga. 830, 833 (2009) (citation omitted). !

ü Prior to his trial, the Georgia Bureau of Investigation had notes of an investigator’s interview with 
Cunningham, an inmate who had been incarcerated with Stahl.  The interview was prompted by a 
handwritten statement of Cunningham’s, which was in the possession of Freeman’s counsel.  In that 
statement, Cunningham reported that Stahl stated that Freeman was not responsible for Dixon’s killing; 
Freeman did not know why he was giving Stahl a ride, but that Stahl had to suffer, so did his family.  The 
notes of the interview stated the same things, with additional detail…. Counsel testified at the hearing on the 
motion for new trial that his decision not to call Cunningham to testify was based not upon concerns about 
Cunningham’s credibility and prospects of impeachment, but upon counsel’s desire to preserve the right to 
final closing argument, which would have been forfeited under the statute operative at the time of trial had 
Freeman introduced evidence.  Accordingly, assuming that the notes of the interview were evidence favorable 
to Freeman that was suppressed by the State, Freeman fails to show either that the notes were not available to 
him through reasonable diligence, or that the course of his trial would have been any different had they been 
produced, and thus there was no error in the trial court’s denial of Freeman’s motion for new trial based upon 
Brady.  Freeman v. State, 284 Ga. 830, 833 - 34 (2009) (citation omitted). !

ü In order to show that the State violated Brady by failing to reveal a deal with one of its witnesses, a defendant 
must show that the State possessed evidence of the deal; that the defendant did not possess the evidence nor 
could he obtain it himself with any reasonable diligence; that the State suppressed evidence of the deal; and 
that, had the evidence been disclosed to the defendant, there existed a reasonable probability that the result at 
trial would have been different.  The burden is on the defendant to prove each of these elements.  Varner v. 
State, 297 Ga. App. 799, 801 (2009). !

4.2.1 The State possessed exculpatory evidence !
✓ To the extent Bails or her counsel hoped that Bails’ testimony would later benefit her, their subjective hopes 

are not evidence that a deal existed.  In addition, there is no evidence that the prosecutor encouraged Bails or 
her counsel to believe that Bails would, in fact, benefit from testifying against Varner.  Nor does the fact that 
the State ultimately cooperated with Bails’ counsel’s efforts to reduce Bails’ sentence prove that the State and 
Bails had a deal prior to Varner’s trial.  Under all the circumstances the trial court’s finding that there was no 
deal between Bails and the State was authorized, and accordingly, Varner suffered no violation of his 
constitutional rights.  Varner v. State, 297 Ga. App. 799, 801 - 02 (2009). !

4.2.2 The defendant did not possess the exculpatory evidence !
4.2.3 The defendant could not obtain the exculpatory evidence using reasonable diligence 
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!
4.2.4 The State suppressed the exculpatory evidence !
4.2.5 If the exculpatory evidence had been disclosed to the defendant, a reasonable probability exists 

that the outcome of the proceeding would have been different !
4.3 Time of disclosure !
4.3.1 Test for timeliness of disclosure !
4.3.2 Disclosure timely !
ü Jan Brown was called by the defense as an alibi witness.  She testified that from 4:15 until 8:00 p.m. on the 

evening of September 17, Parks was at home.  On cross-examination, she admitted that she had been on the 
telephone during part of this time.  The state then used her written statement to remind her that she had 
received three phone calls during this time, in an effort to show that she had been too distracted by other 
matters to know for sure that Parks had not been out at least some of this time.  After the conclusion of her 
testimony … a copy of [her] statement [was] provided to the defense…. The statement was disclosed, albeit 
only after trial commenced.  Thus, the appropriate standard to be applied here is whether the disclosure came 
so late as to prevent the defendant from receiving a fair trial…. Despite having ample opportunity to 
demonstrate the earlier disclosure would have led to the discovery of further alibi witnesses Parks has offered 
no more than speculation (of dubious plausibility) that such witnesses might have been discovered.  Parks has 
failed to meet his burden of establishing that he was denied beneficial evidence of such importance that he 
did not receive a fair trial.  Parks v. State, 254 Ga. 403, 4097 - 08 (1985) (footnotes and citations omitted). !

4.3.3 Disclosure untimely


