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OUTLINE 
 
1. Conditions under which prosecution is barred by former prosecution  
 
1.1 Accused was formerly prosecuted for the same crime based upon the same material facts, and 

such former prosecution:  
 
1.1.1 Resulted in either conviction or an acquittal (O.C.G.A. §16-1-8 (a) (1))  
 
1.1.2 Was terminated improperly after the jury was impaneled and sworn (O.C.G.A. §16-1-8 (a) (2)) 
 
1.1.2.1 Termination is not improper if:  
 
1.1.2.1.1 The accused consents to termination (O.C.G.A. §16-1-8 (e) (1))  
 
1.1.2.1.2 The accused affirmatively waived the right to object to termination (O.C.G.A. §16-1-8 (e) (1)) 
 
1.1.2.1.3 The trial court found that the termination was necessary because:  
 
1.1.2.1.3.1 It was physically impossible to proceed with the trial (O.C.G.A. §16-1-8 (e) (2) (A))  
 
1.1.2.1.3.2 Prejudicial conduct makes it impossible to proceed with the trial without injustice to the 

defendant (O.C.G.A. §16-1-8 (e) (2) (B)) 
 
1.1.2.1.3.3 The jury was unable to reach a verdict (O.C.G.A. §16-1-8 (e) (2) (C))  
 
ü At Phillips’ trial in May 1999, the jury was unable to reach a verdict on Count 2, felony murder, and the 

court entered a mistrial on that count.  The jury found the defendant not guilty as to Count 4, aggravated 
assault with intent to rob.  The jury’s verdict establishes that the jury was not confused by the two forms of 
aggravated assault involved in the case since the jury specified that its acquittal went specifically to the 
“Count 4” aggravated assault charge, which the jury knew from the indictment involved only aggravated 
assault with intent to rob.  The verdict thus reflects that the jury intended to and did acquit Phillips solely on 
the charge of aggravated assault with intent to rob.  The State’s prosecution of Phillips for felony murder 
based on the separate underlying felony of aggravated assault with a deadly weapon is thus not barred as a 
successive prosecution in violation of Phillips’ double jeopardy rights.  Phillips v. State, 272 Ga. 840, 840-42 
(2000) (citations omitted). 

 
1.1.2.1.3.4 False statements of a juror during voir dire prevented a fair trial (O.C.G.A. §16-1-8 (e) (2) 

(D))   
 
1.1.3 Was terminated after the first witness was sworn but before findings were rendered by the trier of 

fact (O.C.G.A. §16-1-8 (a) (2))  
 
1.1.4 Was terminated after a plea of guilty was accepted by the court (O.C.G.A. §16-1-8 (a) (2))   
 
1.1.5 Subsequent proceedings resulted in the invalidation, setting aside, reversal, or vacating the 

conviction and the appellate court found that the evidence did not authorize the verdict (O.C.G.A. 
§16-1-8 (d) (2)  

  
1.2 Accused was formerly prosecuted for a different crime or for the same crime based upon different 

facts, and such former prosecution:  
 
1.2.1 Resulted in either conviction or an acquittal and the subsequent prosecution is for a crime of the 

accused:  
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1.2.1.1 Is for a crime of which the accused could have been convicted on the former prosecution 

(O.C.G.A. §16-1-8 (b) (1))  
 
ü The doctrine of collateral estoppel does not bar a prosecution unless the issues of fact central to that 

prosecution were necessarily determined in the former trial.  Unless the record of the prior proceeding 
affirmatively demonstrates that an issue involved in the second trial was definitely determined in the former 
trial, the possibility that it may have been does not prevent the re-litigation of that issue.  …  Because the 
transcript does not establish that the jury necessarily found that Phillips did not assault the victim with a 
deadly weapon, the mere possibility that the jury may have done so does not bar the State’s prosecution of 
Phillips for felony murder based on aggravated assault with a deadly weapon.  Accordingly, the trial court 
properly denied Phillips’ plea in bar.  Phillips v. State, 272 Ga. 840, 842 (2000) (citation omitted). 

 
1.2.1.2 Is for a crime of which the accused should have been charged on the former prosecution 

(O.C.G.A. §16-1-8 (b) (1))  
 
1.2.2 Was terminated improperly and the subsequent prosecution is for a crime of which the accused 

could have been convicted if the former prosecution had not been terminated improperly (O.C.G.A. 
§16-1-8 (b) (2))  

 
1.3 Accused was formerly prosecuted in a district court of the United States for a crime which is within 

the concurrent jurisdiction of this state if such former prosecution resulted in either a conviction or 
an acquittal and the subsequent prosecution is for the same conduct (O.C.G.A. §16-1-8 (c)) 
  

 
2. Conditions under which prosecution is not barred by former prosecution  
 
2.1 The subsequent prosecution requires proof of a fact not required on the former prosecution 

(O.C.G.A. §16-1-8 (b) (1))  
 
ü Where the record shows the accused committed two entirely separate criminal transactions in different 

counties, though part of a single criminal episode, a guilty plea in one does not bar prosecution of the other 
by reason of double jeopardy or otherwise authorize a plea of autrefois convict.  Here, the Cobb Superior 
Court’s acceptance of Norwood’s guilty plea to the reduced offense of theft by receiving (arising out of an 
alleged burglary on George Busbee Parkway in Cobb County( does not amount to a binding determination 
that someone other than Norwood committed the entirely separate burglary in Woodstock, Cherokee County.  
The Cherokee Superior Court correctly denied Norwood’s motion to dismiss based on his plea of autrefois 
convict.  Norwood v. State, 249 Ga. App. 507, 507 (2001). 

 
2.2 The crime which resulted in the subsequent prosecution was not consummated when the former 

trial began (O.C.G.A. §16-1-8 (b) (1))  
 
2.3 The former prosecution was before a court which lacked jurisdiction over the accused or the crime 

(O.C.G.A. §16-1-8 (d) (1)  
 
ü Because no evidence was presented showing that a basis existed for a charge of conspiracy to traffic 

methamphetamine based on what officer recovered in the search of Bradford’s home in Gwinnett County, we 
cannot say that Bradford could have been convicted of conspiracy to traffic methamphetamine in Gwinnett 
County, or that Gwinnett County should have charged Bradford with this crime.  Therefore, her prosecution 
in Dawson County was not barred by her former guilty plea conviction to possession of methamphetamine in 
Gwinnett County.  See Bradford v. State, 285 Ga. 1, 2 - 3 (2009). 

 
ü Initially, the Peachtree City Municipal Court had jurisdiction over all three offenses.  However, when Puckett 

filed his motion requesting a jury trial, the municipal court was divested of jurisdiction over the state law 
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offenses of DUI and failure to maintain a lane.  The municipal court retained jurisdiction over the ordinance 
violation.  Accordingly, there was no error in disposing of the ordinance violation in municipal court, while 
binding over the state law offenses for a jury trial in state court, as per Puckett’s request.  O.C.G.A. §16-1-
7(b) does not preclude successive state and municipal prosecutions, only successive prosecutions for state 
crimes.  Puckett v. State, 239 Ga. App. 582, 583 (1999). 

 
2.4 Subsequent proceedings resulted in the invalidation, setting aside, reversal, or vacating the 

conviction (O.C.G.A. §16-1-8 (d) (2) 
 
2.5 Former prosecution was terminated before jeopardy attached  
 
ü Although a trial court is authorized to dismiss accusations and indictments, the June 4, 1990, dismissal was 

not a dismissal with prejudice and the State’s refilling of the accusation was appropriate.  State v. Roca, 203 
Ga. App. 267, 268 (1992) (citations omitted). 

 
ü The trial court was authorized to dismiss the accusation for want of prosecution, but such dismissal does not 

amount to a dismissal with prejudice, or an acquittal.  Accordingly, the State could re-accuse the defendant 
within the applicable period of limitations.  State v. Roca, 203 Ga. App. 267, 268 (1992) (citations omitted). 

 
2.6 Defendant formerly prosecuted in a separate State 
 
ü Successive prosecutions by two States for the same conduct are not barred by the Double Jeopardy Clause.  

When a defendant in a single act violates the peace and dignity of two sovereigns by breaking the laws of 
each, he has committed two distinct offenses.  Therefore, even if we assume, without deciding, that Jackson’s 
theft by taking the automobile in Georgia constitutes the same conduct as his theft by receiving the 
automobile in Kentucky, Georgia may still prosecute Jackson for the theft committed her without violating 
the constitutional protection against double jeopardy.  Jackson v. State, 284 Ga. 826, 828 (2009) (citations 
omitted). 


