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OUTLINE !
1. Defendant’s Character !
1.1 Evidence that does not place the defendant’s character in issue is admissible !
1.1.1 Circumstances Connected with Defendant’s Arrest !
ü As a general rule, all the circumstances connected with a defendant’s arrest are admissible as a part of the res 

gestae.  Where evidence is relevant for the purpose of showing the circumstances of the arrest, it will not be 
excluded merely because it incidentally shows the commission of another crime.  Anderson v. State, 236 Ga. 
App. 679, 682 (1999) (citations omitted). !

1.1.1.1 Arrest warrant !
ü The State introduced into evidence a cover letter attached to the Cobb County bench warrant which contained 

the following notation: “AGG ASSAUL; POSS ARMED.” … The document was introduced into evidence 
along with a limiting instruction informing the jury that both parties agree the reference to aggravated assault 
“was not accurate,” and setting forth the correct Cobb County charges.  As for the further notation that the 
suspect was possibly armed, the information is relevant to show that the accused had a motive for shooting 
the officers who were there to effect a lawful arrest.  Evidence which is relevant and responsive but which 
minimally places the character of the defendant into issue, is nevertheless admissible where the relevance of 
the testimony outweighs any prejudice it may cause.  Al-Amin v. State, 278 Ga. 74, 81 (2004) (citations 
omitted). !

1.1.1.2 Evidence explaining why Department of Corrections officers assisted in the arrest !
ü It is not important or relevant for the State to present evidence of the nature of Wilkes’s prior crime, and no 

testimony referred to the reason Wilkes was on parole.  But because parole officers were the first responders 
here, their testimony was a necessary part of the State’s case.  Law enforcement officers were able to connect 
two seemingly unrelated scenes only because of the telling circumstantial evidence found at both scenes.  To 
enable the jury to piece together the same circumstantial evidence, it was crucial that it hear about the phone 
call from Wilkes’s sister to the parole officers.  This evidence informed the jury of the reason parole officers 
were present at Wilkes’s residence, laying a foundation for their testimony regarding their observations at the 
residence as to Wilkes’s condition, his wounds, and his bloody clothing.  Evidence probative for another 
permitted purpose is admissible, even though it may incidentally place the defendant’s character in evidence.  
What is forbidden is the introduction by the state in the first instance of evidence whose sole relevance to the 
crime charged is that it tends to show that the defendant has bad character.  Wilkes v. State, 269 Ga. App. 
532, 535 (2004) (citation omitted). !

1.1.2 Evidence of alcohol consumption !
ü It was not error for the trial court to refuse to suppress this remaining portion of the interview on the basis 

that the statements about Sanford’s alcohol consumption improperly placed his character at issued because 
generally an adult’s consumption of alcohol is irrelevant to the issue of character.  Sanford v. State, 284 Ga. 
785, 787 (2009) (citations omitted). !

1.1.3 Evidence that the defendant has been a drug rehabilitation program  !
ü See Cane v. State, 285 Ga. 19, 21 (2009)). !
1.1.4 Evidence of gun ownership !
ü Gun ownership and the custom of carrying a gun do not, by themselves, impute bad character…. The 

evidence establishes that there was no gun involved in the charged crimes and, ..., appellant has failed to 
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show that the trial court abused its discretion in admitting it.  Cane v. State, 285 Ga. 19, 21 (2009) (citation 
omitted). !

ü Evidence of gun ownership does not, in and of itself, impute bad character to a defendant.  Williams v. State, 
284 Ga. 849, 850 (2009) (fn omitted). !

1.1.5 Evidence that defendant is or has been incarcerated  !
1.1.5.1 Pretrial incarceration for charged offense  !
ü The note was mailed to the recipient three – four weeks before trial, and could be construed as containing 

veiled threats to the well-being of the recipient / witness. … Testimony that the note was written while 
appellant was incarcerated awaiting trial for this crime did not put his character into evidence, since evidence 
that a defendant has been incarcerated in connection with the crime for which the defendant is on trial does 
not place the defendant’s character in issue.  Murray v. State, 271 Ga. 504, 506 (1999) (citations omitted). !

1.1.5.2 Future incarceration for charged offense  !
ü Rivas testified that he investigated the child molestation allegations against Keith.  He explained that a 

female officer interviewed S. P. and that S. P. told her that her mother was trying to get child support from 
Keith.  On cross-examination, when asked if the female officer had followed up with any questions on the 
topic, Rivas said “no questions were mentioned because we didn’t feel it was important to the case, if he’s 
incarcerated then she couldn’t collect child support. … The testimony by Rivas, which appeared to refer to 
future incarceration, did not place Keith’s character in issue.  Keith v. State, 279 Ga. App. 819, 824 (2006). !

1.1.5.3 Incarceration for unrelated offense  !
ü Appellant wrote letters to the victim from prison when he had been arrested for stealing the victim’s car in 

2001.  The letters were relevant because they established the relationship between appellant and the victim.  
The admission of relevant evidence that is challenged on the basis that its probative value is outweighed by 
its prejudicial impact is within the sound discretion of the trial court.  Appellant has failed to show that the 
trial court abused its discretion in this instance.  The trial court reviewed all the letters, excluded some of the 
letters, and admitted redacted letters.  There was other admissible evidence of appellant’s incarceration, in 
particular testimony from the police officer who arrested him in 2001, and so there was no harm due to the 
redundancy of this fact.  Accordingly, there is no reversible error.  See  Matthews v. State, 284 Ga. 819, 821 
(2009) !

1.1.6 Obscene speech !
ü After Parks was formally arrested he called one of the interrogating officer an obscene name…. This 

evidence was irrelevant, we find it highly probable that this testimony did not contribute to the verdict.  
Therefore, we find no reversible error here.  Parks v. State, 254 Ga. 403, 408 (1985) (citation omitted). !

1.1.7 Prior conviction alleged in the indictment !
1.1.7.1 Habitual violator in violation of O.C.G.A. §40-5-58 !
ü In this case appellant judicially admitted that he was a habitual violator and that he knew he should not be 

driving.  Under the circumstances, we fail to see how appellant could have been prejudiced, as to the Drivers 
Licensing Act violation, by the court allowing the jury access to appellant’s entire driving record.  Lance v. 
State, 191 Ga. App. 701, 704 (1989) (citations omitted). !

1.1.7.2 Possession of a firearm by a convicted felon or first offender probationer in violation of O.C.G.A. 
§16-11-106 !
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ü In dealing with the specific problem raised by §922 (g) (1) and its prior-conviction element, there can be no 
question that evidence of the name or nature of the prior offense generally carries a risk of unfair prejudice to 
the defendant.  That risk will vary from case to case, …, but will be substantial whenever the official record 
offered by the Government would be arresting enough to lure a juror into a sequence of bad character 
reasoning.  Where a prior conviction was for a gun crime or one similar to other charges in a pending case the 
risk of unfair prejudice would be especially obvious.  Old Chief v. United States, 519 U.S.172, 185 (1997). !

ü Old Chief’s proffered admission would, in fact, have been not merely relevant but seemingly conclusive 
evidence of the element.  The statutory language in which the prior-conviction requirement is couched shows 
no congressional concern with the specific name or nature of the prior offense beyond what is necessary to 
place it within the broad category of qualifying felonies, and Old Chief clearly meant to admit that his felony 
did qualify, by stipulating that the Government has proven one of the essential elements of the offense.  Old 
Chief v. United States, 519 U.S.172, 186 (1997). !

ü Given the peculiarities of the element of felony-convict status and of admissions and the like used to prove it, 
there is no cognizable difference between the evidentiary significance of an admission and of the legitimately 
probative component of the official record the prosecution would prefer to place in evidence.  For purposes 
of Rule 403 weighing of the probative against the prejudicial, the functions of the competing evidence are 
distinguishable only by the risk inherent in the one and wholly absent from the other.  In this case, as in any 
other in which the prior conviction is for an offense likely to support conviction on some improper ground, 
the only reasonable conclusion was that the risk of unfair prejudice did substantially outweigh the discounted 
probative value of the record of conviction, and it was an abuse of discretion to admit the record when an 
admission was available.  Old Chief v. United States, 519 U.S.172, 191 (1997) (footnote omitted). !

1.1.8 Res gestae !
ü All of Hammontree’s actions on the night in question and the following morning were part of the res gestae 

of the crime for which he was charged and were thus admissible.  The state is entitled to present evidence of 
the entire res gestae of the crime.  Even though a defendant is not charged with every crime committed 
during a criminal transaction, every aspect of it relevant to the crime charged may be presented at trial.  
Hammontree v. State, 283 Ga. App. 736, 738 (2007).  !

ü The State introduced evidence regarding the controlled buy at the hotel as a similar transaction.  …  The 
record reflects the controlled buy culminated in the search of the house on the same day.  And circumstances 
forming a part of the main transaction are admissible as part of a continuous transaction.  Accordingly, the 
trial court did not err in allowing this evidence.  Johnson v. State, 267 Ga. App. 549, 552 (2004) (footnote 
omitted). !

ü Words and conduct of the defendant at the time of the offense is committed are a part of the res gestae.  
Jefferson v. State, 101 Ga. App. 308, 309 (1960) (citations omitted). !

1.1.8.1 Evidence of drug use at the time of the offense  !
ü The drug usage was part and parcel of the crime on trial, and was not inadmissible simply because it might 

have incidentally reflected on Parks’ character.  Parks v. State, 254 Ga. 403, 408 (1985) (citations omitted). !
1.1.9 Victim’s actions !
ü Evidence concerning the damage to Smith’s car was relevant to show why she drove to Ingram’s house on 

July 2, or as the State argues, why she remained in “harms way.”  She needed money to purchase food, as she 
had spent all of her money repairing the damage to her car caused by Ingram.  Testimony concerning the 
damage Ingram caused to Smith’s car clearly was admissible as part of the res gestae, and such evidence is 
not rendered inadmissible despite the fact that the character of the accused was incidentally implicated.  
Ingram v. State, 232 Ga. App. 802, 804 (1998) (citation omitted). !

1.1.10 Witness’s non-responsive answer 
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!
1.1.10.1 Generally !
1.1.10.2 Prosecution witness !
1.1.10.2.1 Direct examination !
ü The witness’s mention of Washington’s record was a spontaneous comment and was not responsive to the 

State’s question, which was unrelated to Washington’s character.  A non-responsive answer that impacts 
negatively on a defendant’s character does not improperly place the defendant’s character in issue.  
Moreover, a passing reference to a defendant’s criminal record does not place his character in evidence.  
Therefore, in light of the instruction to disregard, the trial court did not abuse its discretion in denying the 
motion for a mistrial.  Washington v. State, 295 Ga. App. 586, 588 (2009) (citations omitted). !

1.1.10.2.2 Cross examination !
ü Defense counsel asked the witness: “Isn’t it accurate to say, Detective Brantley, that when Carnell Agnew hit 

Laurens County there was a virtual crime spree that he was involved in?”  The detective, however, did not 
answer the question but instead responded, “It would be more accurate to say when I arrested Carnell Agnew 
and James Woodard and also the other persons that I arrested that I saw several similar cases.”  A non-
responsive answer that impacts negatively on a defendant’s character does not improperly place the 
defendant’s character in issue.  Woodard v. State, 277 Ga. 49, 51 (2003). !

1.1.10.3 Defense witness !
1.1.10.3.1 Direct examination !
1.1.10.3.2 Cross examination !
1.2 General rule, evidence that places the defendant’s character in issue is not admissible !
§ Evidence of a person’s character or a trait of character shall not be admissible for the purpose of proving 

action in conformity therewith on a particular occasion, ... O.C.G.A. §24-4-404 (a) !
ü Courts that follow the common-law tradition almost unanimously have come to disallow resort by the 

prosecution to any kind of evidence of a defendant’s evil character to establish a probability of his guilt.  Not 
that the law invests the defendant with a presumption of good character but it simply closes the whole matter 
of character, disposition and reputation on the prosecution’s case-in-chief.  The state may not show 
defendant’s prior trouble with the law, specific criminal acts, or ill name among his neighbors, even though 
such facts might logically be persuasive that he is by propensity a probable perpetrator of the crime.  The 
inquiry is not rejected because character is irrelevant; on the contrary, it is said to weight too much with the 
jury and to so over-persuade them as to prejudge one with a bad general record and deny him a fair 
opportunity to defend against a particular charge.  The overriding policy of excluding such evidence, despite 
its admitted probative value, is the practical experience that its disallowance tends to prevent confusion of the 
issues, unfair surprise and undue prejudice.  Old Chief v. United States, 519 U.S.172, 181 (1997) (quoting 
Michelson v. United States, 335 U.S. 469, 475 – 76 (1948)). !

ü Federal Rule of Evidence 404 (b) reflects this common-law tradition by addressing propensity reasoning 
directly: “Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in 
order to show action in conformity therewith.”  Fed. Rule Evid. 404 (b).  There is accordingly, no question 
that propensity would be an improper basis for conviction and that evidence of a prior conviction is subject to 
analysis under Rule 403 for relative probative value and for prejudicial risk of misuse as propensity evidence.  
Old Chief v. United States, 519 U.S.172, 181 – 82 (1997).  !

ü On a prosecution for a particular crime, evidence which in any manner shows or tends to show that the 
accused has committed another crime wholly independent from that which he is on trial, even though it be a 
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crime of the same sort, is irrelevant and inadmissible.  Anglin v. State, 151 Ga. App. 570, 570-71 (1979) 
(citation omitted). !

ü The prosecution was permitted to introduce evidence of an alleged conversation concerning prospective drug 
activity.  It was not alleged that an overt act was taken in furtherance of the conversation.  The conversation 
did not constitute evidence of a similar crime or transaction.  The sole purpose of the evidence was to show 
that defendant was willing to be a “big-time” cocaine dealer.  It was not admissible and the trial court erred in 
permitting the State to introduce evidence of the defendant’s alleged conversation with the undercover agent.  
Hargrove v. State, 188 Ga. App. 336, 338 (1988) (citation omitted). !

ü Evidence of an independent crime is inadmissible unless its relevance to the issue at trial outweighs its 
prejudicial impact.  Testimony that appellant possessed and sold marijuana earlier in the day cannot possibly 
tend to prove the later possession.  Assuming he made an illegal sale to the witness in the morning, it could 
not possibly tend to prove possession in the afternoon.  The accused could have sold all the drugs in his 
possession at the morning sale, made other sales disposing of his entire stock during the day and perhaps did 
not obtain the drug found in his possession until shortly before the search warrant was executed.  Thus, the 
relevance of the sale to the issue at trial cannot possibly outweigh its prejudicial impact.  Such evidence 
certainly puts his character in issues and is irrelevant unless he has chosen to put his character in issue.  As 
appellant made no such choice, this case must be reversed and remanded for a new trial.  Anglin v. State, 151 
Ga. App. 570, 570-71 (1979) (citations omitted). !

1.3 Exceptions !
ü The general rule is that in the trial of a crime, evidence of other criminal acts by the defendant is inadmissible 

as it tends to place the defendant’s character into evidence.  However, exceptions to the rule have developed 
over the years so that now there are times that evidence of other crimes committed by the defendant can be 
admitted for limited purposes.  State v. Johnson, 246 Ga. 654, 654-55 (1980) (citation omitted). !

1.3.1 Test for admissibility !
ü For a similar transaction to be admissible, the state must (1) identify a proper purpose for admitting the 

transaction, (2) show that the accused committed the separate offense, and (3) show a sufficient connection or 
similarity between the independent offense and the crime charged so that proof of the former tends to prove 
the latter.  The trial court’s determination that similar transaction evidence is admissible will not be disturbed 
on appeal absent an abuse of discretion.  Wallace v. State, 295 Ga. App. 452, 455 (2009) (footnotes omitted). !

 In order for these independent acts to be admissible it must be shown that the defendant was the perpetrator 
of the independent crime and that there is sufficient similarity of the former independent crime that it tends to 
prove the latter crime.  Weathersby v. State, 262 Ga. 126, 127 (1992) (citation omitted). !

ü The test of admissibility of evidence of other criminal acts by the defendant is not the number of similarities 
between the two incidents.  Rather such evidence may be admitted if it is substantially relevant for some 
purpose other than to show a probability that the defendant committed the crime on trial because he is a man 
of criminal character.  Hyde v. State, 205 Ga. App. 754, 757 (1992) (citation omitted). !

 Exhibits 44 and 45 were certified copies of convictions of both defendants.  Before evidence of independent 
crimes is admissible there must be evidence that the defendant was the perpetrator and there must be 
sufficient similarity or connection between the independent crime and the offense charged that proof of the 
former tends to prove the latter.  Hawkins v. State, 167 Ga. App. 143, 147 (1983) (citation omitted). !

 Before evidence of independent crimes is admissible two conditions must be satisfied.  First, there must be 
evidence that the defendant was in fact the perpetrator of the independent crime.  Second, there must be 
sufficient similarity or connection between the independent crime and the offense charged, that proof of the 
former tends to prove the latter.  Anglin v. State, 151 Ga. App. 570, 571 (1979) (citation omitted). !

1.3.2 Admissible Purpose 
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!
1.3.2.1 Generally !
ü The State’s theory was that Nichols killed Ms. Green in an unprovoked aggravated assault.  This theory was 

supported by the expert opinion testimony an by testimony of his niece, who did not hear any argument or 
sounds of a struggle, despite being in the apartment when the stabbing took place.  It was also consistent with 
her testimony that he did not claim self-defense or accident when she asked for an explanation, but that he 
merely stated that he was tired and had stabbed Ms. Green.  The circumstances which underlay his previous 
conviction were similar, in that, while attending a social event, he launched an unprovoked knife attack on an 
unarmed victim and thereafter sought to justify his act by claiming self-defense.  Considering the similarities 
between the two crimes, the evidence of Nichols’ previous conviction was admissible to corroborate the 
prosecution’s theory, by illustrating his course of conduct and bent of mind in resorting to the use of a knife 
to commit an unprovoked attack on one with whom he was ostensibly socializing.  Nichols v. State, 281 Ga. 
483, 487 (2007) (citation omitted). !

ü While Uniform Superior Court Rule 31.3 speaks of similar transactions, the issue of admissibility of extrinsic 
transactions has never been one of mere similarity.  It is rather, relevance to the issues in the trial of the case.  
Brockman v. State, 263 Ga. 637, 640 (1993) (citation omitted).  !

ü Depending upon the purpose for which the extrinsic offense is offered, the state may be required to prove a 
high degree of similarity between relevant characteristics of the extrinsic offenses and the charged crimes, or 
it may only have the burden of showing a logical connection between crimes which are essentially dissimilar.  
Brockman v. State, 263 Ga. 637, 640 (1993). !

ü Independent crimes are admissible to show motive, intent, plan, identity, bent of mind or course of conduct.  
Weathersby v. State, 262 Ga. 126, 127 (1992). !

ü Evidence of prior difficulties between an accused and the victim is admissible to illustrate the accused’s 
motive, intent, or bent of mind toward the victim.  Hamilton v. State, 260 Ga. 3, 4 (1990). !

ü The fact that the prior incidents occurred several months before the homicide is a factor bearing on the 
weight, not the admissibility, of the evidence.  Rotino v. State, 259 Ga. 295, 296 (1989) (citation omitted). !

ü Before evidence of independent crimes is admissible two conditions must be satisfied.  First, there must be 
evidence that the defendant was in fact the perpetrator of the independent crime.  Second, there must be 
sufficient similarity or connection between the independent crime and the offense charged, that proof of the 
former tends to prove the latter.  Once the identity of the accused as the perpetrator of the offense separate 
and distinct from the one for which he is on trial has been proven, testimony concerning the independent 
crime may be admitted for the purpose of showing identity, motive, plan, scheme, bent of mind, and course 
of conduct.  State v. Johnson, 246 Ga. 654, 655 (1980) (citations omitted). !

ü The only separate crimes which are admissible are those that are either similar or logically connected to the 
crime for which defendant is being tried.  Crimes which are not similar or which are not logically connected 
to the crime for which defendant is being tried should be excluded from evidence.  Proof of crimes which are 
similar or are closely connected to the crime charged does tend to establish the crime charged.  State v. 
Johnson, 246 Ga. 654, 655 (1980). !

ü Drug cases are no different from any other cases.  If the defendant is proven to be the perpetrator of another 
drug crime and the facts of the crime are sufficiently similar or connected to the facts of the crime charged, 
the separate crime will be admissible to prove identity, motive, plan, scheme, bent of mind, or course of 
conduct.  State v. Johnson, 246 Ga. 654, 655 (1980). !

ü Here, the similar transaction involved an armed robbery eight years earlier in which Wallace threatened two 
victims with a gun and took watches, jewelry and a wallet.  The state offered the evidence to show Wallace’s 
course of conduct, bent of mind, motive and identity.  Wallace v. State, 295 Ga. App. 452, 455 (2009). !
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ü Here, the trial court ruled that the similar transaction evidence was admissible.  We find no abuse of 
discretion.  First, the Cingular store robbery was introduced to show Fuller’s bent of mind and course of 
conduct, both proper purposes for introducing similar transaction evidence.   Furthermore, similar transaction 
evidence is highly relevant when a criminal defendant presents an alibi defense because the evidence helps 
prove the identity of the perpetrator.  As for the second factor, proof of Fuller’s identity as the Cingular store 
robber was established by the victim’s identification of Fuller in the photographic lineup shown to the victim.  
The victim identified Fuller in the photographic lineup and again in court.  In addition, a sufficient similarity 
between the independent offense and the crime charged existed so that proof of the former tended to prove 
the latter.  In fact, the incidents are virtually identical: the robberies occurred at cell phone stores located 
seven miles apart, the robberies took place within thirty – forty minutes of each other, and the perpetrator in 
both robberies wore a dark sweatshirt and a dark cap.  In addition, in both instances the perpetrator used a 
handgun, forced the victims to empty cash out of the registers, made the victims walk into bathrooms after 
the robberies, and threatened the victims in the same manner.  The trial court did not abuse its discretion by 
allowing the similar transaction evidence to be presented to the jury.  Fuller v. State, 295 Ga. App. 439 (2009) 
(footnotes omitted). !

ü Similar transaction evidence was introduced.  …  The trial court charged the jury that such evidence could be 
considered only for the limited purpose of showing the defendant’s state of mind, knowledge, intent, or mode 
of operation in the crime charged.  This was an adequate limiting instruction.  Ayers v. State, 251 Ga. App. 
623, 625 (2001). !

ü In determining the admissibility of similar transaction evidence, the court should focus on the similarities, not 
the differences, of the two occurrences.  Here, all of the incidents were committed by Adame against her 
male live-in partners.  All of the incidents occurred while Adame was intoxicated and enraged.  All of the 
incidents involved Adame’s use of household objects as weapons.  All of the incidents resulted in serious 
injury to Adame’s male partners.  Thus, this evidence was sufficiently similar to establish a logical 
connection between the independent acts and the charged offense so that proof of one tended to prove the 
other.  Adame v. State, 244 Ga. App. 257, 260 (2000) (citations omitted). !

ü The evidence of the similar transaction does not reveal an incident so dissimilar as to preclude its admission.  
The similar transaction incident tends to show defendant’s propensity to use a gun and may suggest some 
attempt by defendant to display a trademark injury to his victims since the victim of the similar transaction 
shooting along with the two victims of the aggravated assault charges tried were all shot in the left thigh.  
While the underlying incident in the similar transaction evidence was different in that it was not involved 
with an attempted armed robbery, the scuffle with the similar transaction witness was similar to that which 
occurred when victim Williams attempted to resist an armed robbery while the shooting of victim Evans 
involved even less provocation.  Anderson v. State, 236 Ga. App. 679, 681-82 (1999) (citation omitted). !

ü While it is true that he prosecutor may not introduce matters that place the defendant’s character in issue by 
showing that he has committed another, wholly independent crime, there is an exception where evidence of 
other criminal transactions is a part of the res gestae or tends to show motive, or to show a course of 
conducting pointing toward and leading to the crime.  Ingram v. State, 232 Ga. App. 802, 804 (1998) 
(citations omitted). !

ü Evidence of similar crimes is admissible where its relevance to show identity, motive, plan, scheme, bent of 
mind and course of conduct, outweighs it prejudicial impact.  Before evidence of independent crimes is 
admissible two conditions must be satisfied.  First, there must be evidence that the defendant was in fact the 
perpetrator of the independent crime.  Second, there must be sufficient similarity or connection between the 
independent crime and the offense charged, that proof of the former tends to prove the latter.  There is not 
requirement that the other transaction must be identical in every aspect.  The test of admissibility of evidence 
of other criminal acts by the defendant is not the number of similarities between the two incidents.  Rather, 
such evidence may be admitted if it is substantially relevant for some purpose other than to show a 
probability that the defendant committed the crime on trial because he is a man of criminal character.  Scott v. 
State, 213 Ga. App. 84, 87 (1994) (citations omitted). !



Character Evidence 3/21/14 Page !  of !  12 21

ü Once the identity of the accused as the perpetrator has been proven, testimony concerning the independent 
crime may be admitted for the purpose of showing identity, motive, plan, scheme, bent of mind, and course 
of conduct.  Hawkins v. State, 167 Ga. App. 143, 147 (1983) (citation omitted). !

1.3.2.2 Absence of mistake or accident !
1.3.2.3 Bent of Mind (State of Mind)  5!
ü The State introduced the similar transaction evidence to show Starks’ bent of mind and course of conduct and 

to corroborate Wall’s testimony.  The trial court permitted it and gave the jury a detailed limiting instruction.  
The similarity between the similar transaction and the charged crime was striking.  Both were for the same 
offense, involved sales of similar amounts of the same drug, and took place at Starks’ home.  Similar 
transactions more than ten years old have been allowed.  Starks v. State, 240 Ga. App. 346, 349 (1999) 
(citation omitted). !

ü Evidence of a prior DUI offense, regardless of the circumstances surrounding its commission, is logically 
connected with a pending DUI charge as it is relevant to establish that the perpetrator has the bent of mind to 
get behind the wheel of a vehicle when it is less safe for him to do so.  Sisson v. State, 232 Ga. App. 61, 66 
(1998) (citation omitted). !

ü At the hearing to determine the admissibility of Scott’s prior conviction for possession of cocaine and at trial, 
Detective Anthony Atkins of the Chatham County Metro Drug Squad testified that on January 6, 1990, at 
approximately 8:00 p.m., he executed a search warrant on a home located within a five-mile radius of Scott’s 
present address.  Scott and five men were at the home, and a plastic bag of cocaine residue was found on 
Scott in a pocket of her pants.  The officer identified Scott in court as the perpetrator.  This proof evinced a 
sufficient similarity between the prior similar act and the crime charged so as to have warranted admission of 
evidence concerning the former act at defendant’s trial for committing the latter.  In both occurrences, a 
plastic bag of cocaine residue was found on Scott’s person following a search incident to a search warrant.  
Scott v. State, 213 Ga. App. 84, 87 (1994) (citations omitted). !

1.3.2.4 Consciousness of Guilt  6!
1.3.2.4.1 Evidence of flight !
ü No error is presented by the admission of evidence regarding appellant’s three-day disappearance and the 

prosecutor’s argument of flight.  Caldwell v. State, 263 GA. 560, 565 (1993) (citation omitted) !
ü It was not error to allow an officer to testify concerning the defendant’s attempt to flee at the time of his 

arrest.  …  The circumstances surrounding the arrest were properly admitted since defendant’s flight was 
relevant to show his state of mind and consciousness of guilt.  Anderson v. State, 236 Ga. App. 679, 683 
(1999) (citations omitted). !

1.3.2.5 Course of Conduct  7!
ü In this case, evidence concerning the property damage to Smith’s car was admissible to show a course of 

conduct leading toward the July 2 stabbing of Smith.  Ingram’s violent attack on the car was an extension of 

  O.C.G.A. §24-4-404 (b) removed “bent of mind” as an exception to the general rule that evidence of a 5

person’s character is not admissible.

  O.C.G.A. §24-4-404 (b) removed “consciousness of guilt” as an exception to the general rule that 6

evidence of a person’s character is not admissible.

  O.C.G.A. §24-4-404 (b) removed “course of conduct” as an exception to the general rule that evidence 7

of a person’s character is not admissible.
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an altercation between himself and Smith.  The entire incident, including Ingram’s resulting angry outburst in 
which he broke the windows in Smith’s car while threatening to “get her,” along with evidence concerning 
Ingram’s actions in February 1996, demonstrated a pattern of conduct whereby Ingram became jealously 
enraged; it represented conduct leading up to the violent crime of July 2.  Ingram v. State, 232 Ga. App. 802, 
804 (1998).   !

ü A similar transaction hearing was held pursuant to Williams v. State, 261 Ga. 640 (1991).  The State 
presented evidence of prior incidents of domestic violence wherein Adame would get drunk, become 
enraged, and physically attack the male with whom she was living at the time.  Adame would utilize 
whatever object was handy in her residence, i.e., baseball bat, trophy, metal spoon, wine glass, skillet, or 
knife.  She would strike out at the male, often hitting him on the head.  Serious injury frequently resulted, 
with the male having to be hospitalized.  The prior incidents of domestic violence were close in time to the 
incident of domestic violence in question, and the State presented evidence for the appropriate purpose of 
demonstrating Adame’s course of conduct and bent of mind.  Adame v. State, 244 Ga. App. 257, 259 (2000). !

1.3.2.6 Insanity (Sanity) !
ü The state was allowed to introduce a certified copy of the appellant’s 1973 conviction of aggravated assault 

with a pistol, subject to the limiting instruction that it was to be considered solely on the issue of the 
appellant’s state of mind.  …  Evidence which is material and competent is not to be excluded merely 
because it is prejudicial.  The testimony was both material and competent to show the state of mind, plan, and 
motive of the defendant.  It tended to rebut his claim of insanity showing a course of conduct as contrasted to 
an act carried out while insane.  Prophitt v. State, 183 Ga. App. 332, 333 (1987) (citations omitted). !

1.3.2.7 Identity !
ü We have here involved a case of the typical swearing match.  The police officer testifies the defendant sold 

him drugs; the defendant says “It wasn’t me.”  The jury looking at the police officer, would see an 
undercover agent “in the business” of buying drugs from many people.  They might consider that the officer 
making one drug buy from one individual could be mistaken about who that individual was.  However, when 
the officer testifies that he has made three drug buys from the same person within a relatively narrow time 
frame, the jury could consider that the likelihood that the officer is mistaken about that person’s identity is 
greatly diminished.  Furthermore, in the case at bar, one strategy of the defense was to convey to the jury the 
impression that the undercover police officer had a tendency to “manufacture” his drug cases.  The jury could 
consider that one case might be manufactured but the likelihood that three cases could be successfully 
manufactured is remote.  State v. Johnson, 246 Ga. 654, 655 (1980) (citation omitted). !

1.3.2.8 Intent !
ü We find no error in the admission of a prior conviction of Dennis for aggravated assault on a peace officer.  

Before evidence of an independent crime is admissible two conditions must be met: (1) there must be 
evidence that the defendant was the perpetrator, and (2) there must be sufficient similarity or connection 
between the two that proof of the former tends to prove the latter.  The main thrust of the defense in the 
instant case was that the mental condition of the defendant prevented him from forming the element of intent 
to cause serious injury to the officer.  The previous conviction of aggravated assault upon another officer was 
admissible on the issue of intent.  Dennis v. State, 170 Ga. App. 630, 630 (1984) (citations omitted). !

ü Exhibit 44 shows the crimes were almost identical in nature.  Both defendants pled guilty to seven counts of 
theft by deception in Dougherty County by deceitful means by creating the impression that they were issuing 
an insurance policy when in fact the policy was not valid.  Exhibit 45 shows the defendants were convicted in 
Thomas County on nine counts of theft by taking.  The indictment does not show explicitly how the money 
was obtained but the sentence of the court included restitution to an insurance company and required Robert 
Hawkins to give up his license to sell insurance.  …  We are satisfied that the previous offenses were of 
sufficient similarity to be admissible on the issue of intent, scheme, bent of mind, and course of conduct.  
Hawkins v. State, 167 Ga. App. 143, 147 (1983). !
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1.3.2.9 Knowledge !
1.3.2.10 Lustful Disposition  8!
ü No reversible error was committed by the admission of testimony by Ms. Caldwell about her sex life with 

appellant.  Caldwell v. State, 263 GA. 560, 565 (1993) (citation omitted). !
1.3.2.10.1 Possession of pornographic material !
1.3.2.10.1.1 Test for admissibility !
ü In a prosecution for a sexual offense, evidence of sexual paraphernalia found in defendant’s possession is 

inadmissible unless it shows defendant’s lustful disposition toward the sexual activity with which he is 
charged or his bent of mind to engage in that activity.  Under this rule, sexually explicit material cannot be 
introduced merely to show a defendant’s interest in sexual activity.  It can only be admitted if it can be linked 
to the crime charged.  Simpson v. State, 271 Ga. 772, 774 (1999); Greulich v. State, 263 Ga. App. 552, 553 
(2003).  !

ü In order to introduce evidence of a defendant’s lustful disposition, the State must link those practices to the 
specific crime charged.  Here, the State produced no evidence that Herring viewed child pornography, or that 
he viewed any pornography at all in the presence of the victim or other children.  The trial court was 
therefore correct when it excluded questions and evidence referring to pornography or masturbation in the 
absence of any specific link between either of these subjects and the charged crime.  Herring v. State, 288 Ga. 
App. 169, 173 - 174 (2007) (citations omitted). !

1.3.2.10.1.2 Pornographic material admissible !
ü We find no error in the trial court’s admission into evidence of four adult movies found in the apartment.  The 

tapes were not shown to the jury, although a witness who viewed the tape found under the living room couch 
testified it depicted women dressed as young girls having sex with various men.  This evidence was 
admissible to show appellant’s bent of mind toward the sexual activity with which he was charged and his 
lustful disposition.  That this evidence may have incidentally put appellant’s character into evidence does not 
render inadmissible what is otherwise relevant and material to the issues in this criminal case.  Caldwell v. 
State, 263 GA. 560, 564 - 65 (1993) (citations omitted). !

ü In this case, the admitted sexually explicit material contained adult lesbian pornographic videos and adult 
pornographic literature.  Greulich was charged with showing pornographic material to B.D. and playing 
lesbian pornographic videos while sexually molesting her in ways shown in the videos and the pornographic 
books.  While the other pornographic material was admitted, there was no testimony regarding them at trial; 
however, the specific charge of showing pornographic material to a minor and testimony as to the use of the 
films and books were sufficient linkage and connection for the admission where the charged sex offenses 
appeared and depicted among the pornographic materials.  The testimony of a child victim of sexual 
molestation that the pornographic material was shown to her by the defendant immediately prior to or during 
the sexual molestation furnished sufficient linkage between the material and the various sexual crimes for 
admission.  Greulich v. State, 263 Ga. App. 552, 553 (2003) (citations omitted). !

ü Physical evidence of sexual paraphernalia found in the defendant’s possession is inadmissible in a 
prosecution for a sexual offense unless it can be linked to the crime charged.  Pretermitting whether Simpson 
prohibits oral testimony regarding a defendant’s possession of pornographic materials, as opposed to 
admission of the material themselves, the victim and the similar transaction victim testified, without 
objection, that Burk showed them pornographic materials, thus linking the materials to Burk’s offense.  

  O.C.G.A. §24-4-404 (b) removed “lustful disposition” as an exception to the general rule that evidence 8

of a person’s character is not admissible.
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Burk’s wife’s testimony was merely cumulative of the victim’s testimony; therefore, any error in admitting 
the wife’s testimony was harmless.  Burk v. State, 253 Ga. App. 272, 273 (2001) (citations omitted). !

ü The Supreme Court of Georgia’s recent decision in Simpson v. State, 271 Ga. 722 (1999), has limited the 
introduction of physical evidence of a sexual nature for the sole purpose of showing a defendant’s lustful 
disposition; it must linked to the crime charged.  But here, even if physical evidence rather than testimony 
had been at issue, the victims testified that the pornographic material was shown to them, thus linking them 
to Jowers’s offense.  Jowers v. State, 245 Ga. App. 773, 774 (2000) (citations omitted). !

1.3.2.10.1.3 Pornographic material not admissible  !
1.3.2.11 Mental and physical condition at the time of the offense, arrest or interrogation !
ü Regarding proof of his drug usage the day of the crime, we agree with the state that this evidence showed: (1) 

Parks’ state of mind at the time of the commission of the crime and (2) his mental and physical condition 
during the time he was being interrogated.  Parks v. State, 254 Ga. 403, 408 (1985) (citations omitted). !!

1.3.2.12 Motive !
ü Evidence of corruption in the sheriff’s office was relevant and admissible, and the prosecution was well 

within bounds when it theorized that the evidence was the motive for Brown’s murder.  Dorsey v. State, 279 
Ga. 534, 538 (2005). !

ü The State’s theory in this case was that the victim and appellants were members of a gang and that the victim 
had been killed for talking to police about a crime members of the gang had committed.  The State is 
authorized to present evidence of a defendant’s motive for allegedly committing the criminal act.  When the 
motive directly involves appellants’ membership in an unsavory group, the relevant and material evidence 
does not become inadmissible because it may incidentally put appellants’ character or reputation into 
evidence.  Clark v. State, 271 Ga. 6, 9 (1999) (citations omitted). !

1.3.2.13 Opportunity !
1.3.2.14 Plan !
ü July 25, 1997, the State showed that Lewis had been charged with conspiracy to traffic cocaine after he was 

recorded, via a wiretap, arranging for the delivery of a large quantity of cocaine in Miami.  According to the 
State, Lewis contacted a suspected drug dealer and negotiated the price and quantity of more than 400 grams 
of cocaine.  After Lewis was arrested, he cooperated with Florida investigators and admitted that he had been 
going to Florida repeatedly to purchase cocaine, which was then brought to Dawson, Georgia, to be sold from 
Mary’s Convenience Store.  As such, the State demonstrated that Lewis’ criminal acts in Florida were all part 
of the same or similar transaction, i.e., the acquisition of cocaine in Florida prior to its distribution in 
Georgia.  Based upon this argument, the trial court permitted the State to present the Florida guilty plea to 
demonstrate identity, bent of mind, common scheme, and intent, following proper limiting instructions by the 
court.  Under the facts of this case, there was no error in the trial court’s decision to permit the introduction of 
the Florida guilty plea as a similar transaction.  Lewis v. State, 234 Ga. App. 873, 877 (1998). !

ü In this case, the stolen Camaro was used in three of the four armed robberies and attempted armed robberies 
committed within a short period of time, and was the car involved in the high-speed chase from Columbus to 
the Phenix City apartment where Brockman and the others were arrested.  Included among the evidence 
recovered by the police was an “agenda,” or list of things to do; Brockman, during the videotaped 
interrogation, confirmed that the “agenda” included the theft of a motor vehicle and the commission of armed 
robberies.  From this evidence it is apparent that the theft of the automobile was part of a larger plan or 
scheme which included the commission of the attempted armed robbery on trial.  The trial court erred by 
concluding that the theft of the Camaro was not sufficiently similar or logically connected to the crimes on 
trial to be admissible.  Brockman v. State, 263 Ga. 637, 640 (1993) (citation omitted). 
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!
ü In the instant case, evidence of appellant’s 1989 convictions was admissible to prove his bent of mind and 

pattern of driving while intoxicated and notwithstanding the revocation of his license as a habitual violator 
and of attempting to evade arrest upon discovery.  Hyde v. State, 205 Ga. App. 754, 757 (1992) (citation 
omitted). !

1.3.2.15 Preparation !
1.3.2.16 Rebuttal to evidence of victim’s character !
➡ ... if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted 

under paragraph (2) of this subsection, evidence of the same trait of character of the accused offered by the 
prosecution; O.C.G.A. §24-4-404 (a) (1). !

1.3.2.17 Relationship to the Victim (prior difficulties) !
1.3.2.17.1 Generally !
ü Prior difficulty evidence may be admitted to show motive, intent, or bent of mind, but its admissibility is not 

dependent on a showing that it is sufficiently similar to the crime.  Matthews v. State, 284 Ga. 819, 820 
(2009) (citation omitted).  !

ü Evidence of a defendant’s prior acts toward the victim is admissible when the defendant is accused of a 
criminal act against the victim because the prior acts are evidence of the relationship between the victim and 
the defendant and may show the defendant’s motive, intent, and bent of mind in committing the act against 
the victim which results in the charges for which the defendant is being prosecuted.  Ward v. State, 271 Ga. 
648, 651 (1999). !

ü Evidence of the defendant’s prior acts toward the victim, be it a prior assault, a quarrel or a threat, is 
admissible when the defendant is accused of a criminal act against the victim, as the prior acts are evidence 
of the relationship between the victim and the defendant and may show the defendant’s motive, intent, and 
bent of mind in committing the act against the victim which results in the charges for which the defendant is 
being prosecuted.  Wall v. State, 269 Ga. 506, 509 (1998) (citations omitted). !

ü The trial court did not err when it admitted, without notice and hearing, evidence of a prior difficulty between 
Hammontree and the victim which occurred about one week prior to the incident.  The challenged evidence 
was admissible to show Hammontree’s motive, intent, and bent of mind in committing the act against the 
victim which resulted in the charges for which he was being prosecuted.  Hammontree v. State, 283 Ga. App. 
736, 739 (2007) (citations omitted). !

1.3.2.17.2 Correspondence between defendant and victim !
ü Appellant wrote letters to the victim from prison when he had been arrested for stealing the victim’s car in 

2001.  The letters were relevant because they established the relationship between appellant and the victim.  
The admission of relevant evidence that is challenged on the basis that its probative value is outweighed by 
its prejudicial impact is within the sound discretion of the trial court.  Appellant has failed to show that the 
trial court abused its discretion in this instance.  The trial court reviewed all the letters, excluded some of the 
letters, and admitted redacted letters.  There was other admissible evidence of appellant’s incarceration, in 
particular testimony from the police officer who arrested him in 2001, and so there was no harm due to the 
redundancy of this fact.  Accordingly, there is no reversible error.  See  Matthews v. State, 284 Ga. 819, 821 
(2009) !

1.3.2.17.3 Court proceedings involving the defendant and victim !
✓ In a murder prosecution, evidence of prior quarrels and difficulties between the defendant and the victim, 

which persist until the time of the killing, thereby shedding light upon the motive of the killing and 
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explaining conduct, is admissible.  There is abundant evidence that the difficulties between Tommy and Gail 
Gunter, and Betty Parsons, over child support for Shane Gunter, persisted until the time Betty Parsons was 
killed in August of 1977.  The trial court did not err in admitting in evidence the records of the divorce and 
contempt proceedings.  Gunter v. State, 243 Ga. 651, 656 (1979). !

1.3.2.17.4 Property damage (defendant damaged victim’s property) !
ü Testimony concerning the property damage to Smith’s car was not unrelated and irrelevant to the crime for 

which Ingram was being tried.  Ingram’s conduct in damaging the car was part of a pattern of violence 
against Smith and also was relevant to explain Smith’s presence on Ingram’s property.  Ingram v. State, 232 
Ga. App. 802, 804 - 05 (1998). !

1.3.2.17.5 Threats (defendant threatened victim) !
1.3.2.17.6 Violence (defendant physically assaulted victim) !
1.3.3 Defense of good character !
ü Where the defendant offers testimony of a witness as to his general good reputation in the community, the 

State may prove the defendant’s general bad reputation in the community, and may additionally offer 
evidence that the defendant has been convicted of prior offenses under the authority of O.C.G.A. §24-9-20 
(b).  It is possible for a criminal defendant to put his character in issue while cross-examining a State’s 
witness.  Al-Amin v. State, 278 Ga. 74, 87 (2004) (citations omitted). !

ü The trial court correctly determined that if the defense had pursued its questioning of the witness concerning 
Al-Amin’s positive contributions to the West End community, the defense would have made an election to 
place his good character in issue.  Al-Amin v. State, 278 Ga. 74, 88 (2004) (citation omitted). !

ü In appellant’s defense, several witnesses testified as to his general reputation for good character.  …  Good 
character is a substantive fact at trial, and can by itself create a reasonable doubt as to a defendant’s guilt and 
lead to an acquittal.  Therefore, whenever there is evidence to support a charge on good character, and a 
defendant requests that such a charge be given, the jury must be instructed that it may consider good 
character evidence in its deliberations.  Sapp v. State, 271 Ga. 446, 449 (1999) (footnotes omitted). !

2. Victim’s Character !
2.1 General rule !
2.2 Exceptions !
2.2.1 Defense of justification  !
ü In this case, Alexander arguably made a prima facie showing that the victim was the aggressor based on 

evidence that she walked up to him and yelled at him about whether they had a problem.  However, 
Alexander failed to make the requisite showings that the victim assaulted him or that he was honestly trying 
to defend himself when he shot the unarmed victim.  Since appellant failed to make the prima facie showing 
of self-defense, the trial court correctly excluded the evidence [of the victim’s general reputation for violence 
and for carrying a gun].  Alexander v. State, 285 Ga. 166, 167 (2009) (citation omitted). !

ü As a rule, the general character of the parties and especially their conduct in other transactions are irrelevant 
matter unless the nature of the action involves such character and renders necessary or proper the 
investigation of such conduct.  Thus, the victim’s previous difficulties are rarely relevant for any purpose in a 
criminal proceeding.  An exception does exist when the defendant claims justification for his actions and 
offers evidence that the victim was the aggressor.  Jones v. State, 304 Ga. App. 21, 22 (2010) (footnotes 
omitted).   !
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2.2.1.1 Evidence of victim’s character and reputation for violence !
ü In this case, Alexander arguably made a prima facie showing that the victim was the aggressor based on 

evidence that she walked up to him and yelled at him about whether they had a problem.  However, 
Alexander failed to make the requisite showings that the victim assaulted him or that he was honestly trying 
to defend himself when he shot the unarmed victim.  Since appellant failed to make the prima facie showing 
of self-defense, the trial court correctly excluded the evidence [of the victim’s general reputation for violence 
and for carrying a gun].  Alexander v. State, 285 Ga. 166, 167 (2009) (citation omitted). !

2.2.1.2 Evidence of un-communicated threats by the victim against the defendant !
ü Where there is a conflict in the evidence as to who is the aggressor, evidence of threats previously made but 

un-communicated to the defendant is admissible to corroborate evidence of threats which were in fact 
communicated.  The evidence, however, showed only that Jones was the aggressor in the incident in which 
the victim was stabbed, and so a foundation was not laid for the admission of the un-communicated threats.  
Jones v. State, 304 Ga. App. 21, 22 - 23 (2010) (footnotes omitted). !

3. Witness’ Character (See Witnesses impeachment outline) !
4. Procedure !
4.1 Introducing evidence of the defendant’s character !
4.1.1. Notice Requirement !
4.1.1.1 General Rule !
Uniform Rules for Superior Courts (URSC) 31.3. Notice of prosecution's intent to present evidence of similar 

transaction !
(A) The prosecution may, upon notice filed in accordance with section 31.1 of these rules, request of the court in 

which the accusation or indictment is pending leave to present during the trial of the pending case evidence 
of similar transactions or occurrences. !

(B) The notice shall be in writing, served upon the defendant's counsel, and shall state the transaction, date, 
county, and the name(s) of the victim(s) for each similar transaction or occurrence sought to be introduced. 
Copies of accusations or indictments, if any, and guilty pleas or verdicts, if any, shall be attached to the 
notice. The judge shall hold a hearing at such time as may be appropriate, and may receive evidence on any 
issue of fact necessary to determine the request, out of the presence of the jury. The burden of proving that 
the evidence of similar transactions or occurrences should be admitted shall be upon the prosecution. The 
state may present during the trial evidence of only those similar transactions or occurrences specifically 
approved by the judge.  !

(C) Evidence of similar transactions or occurrences not approved shall be inadmissible. In every case, the 
prosecuting attorney and defense attorney shall instruct their witnesses not to refer to similar crimes, 
transactions or occurrences, or otherwise place the defendant's character in issue, unless specifically 
authorized by the judge.  !

(D) If upon the trial of the case the defense places the defendant's character in issue, evidence of similar 
transactions or occurrences, as shall be admissible according to the rules of evidence, shall be admissible, the 
above provisions notwithstanding.  !

(E) Nothing in this rule is intended to prohibit the state from introducing evidence of similar transactions or 
occurrences which are lesser included alleged offenses of the charge being tried, or are immediately related in 
time and place to the charge being tried, as part of a single, continuous transaction. Nothing in this rule is 
intended to alter the rules of evidence relating to impeachment of witnesses.  
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!
(F) This rule shall not apply to sentencing hearings. !
4.1.1.2 Exceptions !
4.1.1.2.1 Circumstances immediately surrounding the crime (See this outline 1.1.1; 1.1.4; 1.1.6; 1.1.8; 1.1.9) !
4.1.1.2.2 Defendant has been the victim !
ü Evidence that an accused is the victim, rather than the perpetrator, of a previous assault cannot raise an 

inference that he is more likely to have committed the crime for which he is on trial.  Thus, evidence that 
Thomas had been shot is clearly not traditional evidence of similar transactions or prior difficulties which 
would require notice and a hearing prior to its admission.  Furthermore, the evidence that Thomas had been 
the victim of a shooting was relevant to his motive for the crimes charged and was, therefore, admissible.  
Thomas v. State, 268 Ga. 135, 137 (1997) (citations omitted). !

4.1.1.2.3 Motive !
4.1.1.2.4 Prior difficulties between the defendant and the victim !
ü We conclude that USCR 31.1 and 31.3 should not be applied to instances of prior difficulties between the 

defendant and the victim.  Accordingly, we overrule the holding in Maxwell v. State, 262 Ga. 73 (1992), and 
its progeny that a trial court must conduct a pre-trial hearing and make certain findings before evidence of 
prior difficulties between the defendant and the victim can be admitted at trial.  However, the admission of 
such evidence should be accompanied by an instruction from the trial judge explaining the limited use to 
which the jury may put such evidence.  Wall v. State, 269 Ga. 506, 509 (1998) (citations omitted). !

4.1.1.2.5 Sentencing !
4.2 Proving that the accused committed the separate act or offense !
4.2.1 Showing sufficient connection or similarity between the separate act or offense and the crime charged !
 The independent transactions were sufficiently similar to the one at bar to warrant their admission in 

evidence.  All transactions involved stolen motor vehicles.  In at least four of the prior transactions, Ayers 
was found in possession of the vehicle.  Three of the transactions, like this case, involved instances in which 
he had submitted or was found in possession of false vehicular or insurance documentation.  Given these 
similarities, the court did not abuse its discretion in admitting the extrinsic evidence.  In determining whether 
prior transactions are sufficiently similar, courts must focus on the similarities of the occurrences rather than 
their differences.  Ayers v. State, 251 Ga. App. 623, 625 (2001). !

4.2.1.1 Proximity in time between the separate act or offense and the crime charged !
ü The record shows that both robberies occurred in Savannah, both robberies occurred outside, both robberies 

involved victims just sitting or waiting outside, Wallace threatened both sets of victims with a pistol, and the 
property taken in both robberies included a purse or wallet.  In addition, while the robberies occurred eight 
years apart, Wallace remained in prison on the first robbery until seven months before the second robbery 
occurred.  Lapse of time is merely one factor to taken into consideration when balancing the probative value 
of the evidence against its prejudicial impact, and this is especially true when the defendant has not had the 
opportunity to commit another offense because he has been incarcerated.  The trial court did not abuse its 
discretion in admitting the similar transaction evidence.  Wallace v. State, 295 Ga. App. 452, 455 - 56 (2009) 
(footnote omitted). !

ü Similar transactions which occur subsequent to the charge for which the defendant is being tried are 
admissible.  Lewis v. State, 234 Ga. App. 873, 877 (1998). !
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4.3 Introducing evidence of the victim’s character !
4.4 Introducing evidence of a witness’ character !
4.5 Jury Charge (limiting instruction) !
ü When evidence is admitted for one purpose, as it was in the instant case, it is not error for the court to fail to 

instruct the jury to limit its consideration to the one purpose for which it is admissible, in the absence of a 
request to so instruct the jury.  It follows that, having failed to request a limiting instruction, defendant cannot 
assert that the trial court erred because it did not give such an instruction.  State v. Belt, 269 Ga. 763, 764 
(1998) (citations omitted). !

4.6 Standard of Review !
ü As to the claim that any probative value of this evidence was outweighed by its prejudicial effect, when 

evidence is challenged on that ground, the trial court must exercise its discretion in determining admissibility.  
There was no abuse of discretion in this instance.  There was no abuse of discretion in this instance.  
Certainly, Sanford’s own statements about the crimes on trial are relevant.  He admitted taking Robinson’s 
car, explaining that he did so while on a drinking binge, and that his intoxication prevented him from 
remembering certain aspects of the events surrounding his theft of the vehicle.  Finally, the officer’s 
statements during the interview did not invade the province of the jury.  What Sanford characterizes as the 
officer’s inadmissible statements regarding his theory of the crimes was nothing more than police questioning 
aimed at eliciting responses from a defendant in custody.  Sanford v. State, 284 Ga. 785, 787 (2009) (citations 
omitted).   !

ü Absent an abuse of discretion, we will not disturb a trial court’s determination that similar transaction 
evidence is admissible.  Adame v. State, 244 Ga. App. 257, 259 (2000) (citation omitted). !

5. Remedy !
5.1. Curative instruction !
ü The prosecutor asked the defendant’s ex-wife if she had tried to find out whether Putnam was having sexual 

intercourse with their daughter.  She replied that he daughter had said she was not having sex with Putnam, 
but that he was asking her for sex.  Because he said he’s had sex with three other people.  Defense counsel 
objected and moved for a mistrial.  When a defendant seeks a mistrial based on a prosecution witness’s 
voluntary injection of improper and prejudicial matter into the trial, the trial court has the discretion to 
determine whether a mistrial is required or whether the prejudicial effect can be corrected by withdrawing 
testimony from the consideration of the jury under proper instructions.  Under the circumstances, we find no 
abuse of discretion in the court’s decision to give curative instructions rather than declare a mistrial.  Putnam 
v. State, 264 Ga. App. 810, 812 (2003). !

ü Purvis responded to a question on direct examination by stating that a stolen gun was found in the search of 
Stark’s home.…  The witness simply responded to a question asking what was found in the search of Stark’s 
home, and the trial court expressly found that the response was inadvertent and gave a curative instruction to 
the jury.  In fact, the trial court questioned the jurors as to whether they could ignore the answer, and the 
jurors indicated that they could.  The decision whether to grant a mistrial is within the sound discretion of the 
trial court, and the ruling will not be disturbed absent abuse.  Under the circumstances presented here, the 
curative instruction to the jury was sufficient.  The trial court did not abuse its discretion in denying the 
motion for a mistrial.  Starks v. State, 240 Ga. App. 346, 348 - 49 (1999) (citations omitted). !

ü Pursuant to the trial court’s grant of defendant’s motion in limine, the prosecutor was ordered to instruct 
prosecution witnesses against making certain references regarding defendant’s character, including to 
defendant being a member of a robbing crew.  Thereafter, the prosecution rested without calling as a witness 
a police detective assigned to the case.  The police detective was called as a witness by the defense.  When 
asked how victim Evans had said that he knew defendant, the detective answered that he said he knew him 
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from the neighborhood.  Defense counsel the inquired and established that this response was not contained in 
the detective’s official report or handwritten notes.  Defense counsel proceeded to ask the detective what 
victim Evans had actually told him, to which the detective replied: “He told me that he knew him from the 
neighborhood as being one of the robbery crew.”  Defense counsel objected and moved for mistrial, 
maintaining that the detective’s response improperly placed defendant’s character in issue and violated the 
trial court directions on the pre-trial motion in limine.  The court denied defendant’s motion for mistrial, 
cautioned the witness, and gave curative instructions to the jury.  Defense counsel did not renew the motion 
for mistrial following the curative instructions and thereby waived appellate review of the denial of the 
motion for mistrial.  Anderson v. State, 236 Ga. App. 679, 684-85 (1999) (citations omitted). !

5.2. Mistrial !
5.3. Harmless error analysis !
ü Stevens knew Nesbitt before the robbery and unequivocally identified him as the armed robber.  The 

surveillance tape generally corroborated Stevens’ account of the incident.  And a fingerprint lifted from the 
candy bag held by the robber tied Nesbitt to the crime.  Given this overwhelming evidence, it is highly 
unlikely that the admission of the similar transaction evidence contributed to the verdict.  Any error in 
admitting such evidence, therefore, was harmless and does not require reversal.  Nesbit v. State, 296 Ga. App. 
139, 140 (2009) (footnote omitted).


