
Continuing Witness Rule 7/1/14 Page !  of !1 4

TABLE OF CONTENTS !
1. Continuing witness rule:  !
 1.1 Policy !
2. Evidence that goes with the jury into the jury deliberation room !

2.1 Implied consent card !
2.2 Letters !
2.3 Similar transaction evidence !
2.4 Video !
  2.4.1 Police dashboard camera video !
  2.4.2 Surveillance video !

3. Evidence that does not go with the jury into the jury deliberation room !
3.1 Recordings of statements (audio or video) !
3.2 Transcripts of testimony !
  3.2.1 Transcripts of prior testimony !
  3.2.2 Transcript of trial testimony !

 3.3 Written statements !
4. Effect of a violation of the continuing witness rule !



Continuing Witness Rule 7/1/14 Page !  of !2 4

OUTLINE !
1. Continuing witness rule !
ü The continuing witness rule prohibits writings from going to the jury room during deliberations when the 

evidentiary value of the writings depends on the credibility of the writer.  …  The rationale for the rule is that 
the party submitting the writing will gain an unfair advantage over the other side by having the testimony 
favorable to his case read and reread by the jury.  Sagenich v. State, 255 Ga. App. 663, 664 (2002) (citations 
and footnotes omitted). !

1.1. Policy !
ü The continuing witness objection is based on the notion that written testimony is heard by the jury when read 

from the witness stand just as oral testimony is heard when given from the witness stand.  But, it is unfair and 
places undue emphasis on written testimony for the writing to go out with the jury to be read again during 
deliberations, while oral testimony is received but once.  Varner v. State, 297 Ga. App. 799, 805 (2009);  
Mathews v. State, 258 Ga. App. 29, 31 (2002). !

2. Evidence that goes with the jury into the jury deliberation room !
2.1. Implied consent card !
ü The implied consent card is a recitation of law and does not depend on the credibility of the officer testifying 

about the traffic stop.  Sagenich did not contest the admissibility of the card or that it was the card read by the 
officer during the traffic stop.  …  Therefore, the trial court did not err in permitting the implied consent card 
to be sent to the jury room.  Sagenich v. State, 255 Ga. App. 663, 665 (2002) (footnotes omitted). !

2.2 Letters !
ü The letters here were not written testimony, but instead constituted original documentary evidence, 

circumstantial in nature, of Varner’s involvement in the crime at issue.  As such, they were not subject to a 
continuing witness objection.  Varner v. State, 297 Ga. App. 799, 805 (2009).  !

2.3 Similar transaction evidence !
ü In Georgia the “continuing witness” objection is based on the notion that written testimony is heard by the 

jury when read from the witness stand just as oral testimony is heard when given from the witness stand.  
But, it is unfair and places undue emphasis on written testimony for the writing to go out with the jury to be 
read again during deliberations, while oral testimony is received but once.  The letter here was not testimony 
and therefore was not subject to a continuing witness objection.  It was instead documentary evidence 
submitted in support of the similar transactions that the State introduced against Porter. … The letter was 
properly admitted into evidence, and Georgia law permits letters admitted into evidence to go out with the 
jury.  Porter v. State, 270 Ga. App. 860, 861 (2004) (citations omitted).  !

2.4 Video !
2.4.1 Police dashboard (traffic stop) !
ü Unlike the videotaped interview or a transcript of testimony, the videotape of a traffic stop is independent and 

original evidence, in and of itself, and does not depend on the credibility of the maker for its value.  It is a true 
depiction of the event.  There is no allegation that the video-tape did not accurately record the incident or that 
the video was altered.  Sagenich v. State, 255 Ga. App. 663, 665 (2002) (citations omitted). !

2.4.2 Surveillance video !
ü Unlike a videotaped interview or transcript of testimony, the videotape of Mathews in the office area is 

independent and original evidence, in and of itself, and does not depend on the credibility of the maker for its 
value.  It is a true depiction of the event.  Therefore, since the videotape, which contained no audio, was 
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independent and original evidence, did not depend for its value solely on the credibility of the maker and was 
not a substitute for testimony, it was not subject to the continuing witness rule.  Mathews v. State, 258 Ga. 
App. 29, 31 (2002) (citations omitted). !

3. Evidence that does not go with the jury into the jury deliberation room !
ü Documents that are prohibited by the continuing witness objection from going out with the jury are usually 

testimonial documentary evidence and include affidavits, answers to written interrogatories, written dying 
declarations, and written confessions or statements of criminal defendants.  Mathews v. State, 258 Ga. App. 
29, 31 (2002). !

3.1. Recordings of statements (audio or video) !
ü The continuing witness rule has been applied to recordings as well as writings.  This Court has held that the 

rule is violated when, for instance, the trial court sends the videotaped interview of a witness to the jury room 
or allows a defendant’s tape-recorded statement to police to go to the jury room.  Mathews v. State, 258 Ga. 
App. 29, 31 (2002) (citations omitted). !

3.2. Transcripts of testimony !
3.2.1. Transcripts of prior testimony !
ü In the present case, the testimony contained in the trial transcript was properly marked and shown to Hinton 

for impeachment purposes.  However, the transcript of such testimony which had been heard by the jury from 
the witness stand was subject to a valid continuing witness objection.  Accordingly, State’s Exhibit 2, while 
properly tendered into evidence, should not have gone back with the jury during deliberations, thereby 
putting undue emphasis on the testimony contained in the exhibit.  Hinton v. State, 233 Ga. App. 213, 213 - 
214 (1998). !

3.2.2 Transcript of trial testimony !
ü One of the jurors inquired whether it would be possible to have the defendant’s unsworn statement read, to 

which the court replied that the jury would have to rely on their own recollection as to the testimony and the 
statement of the defendant…. No abuse of discretion appears here in refusing to allow the defendant’s 
statement in its entirety to be re-read after the conclusion of the evidence.  Jefferson v. State, 101 Ga. App. 
308, 310 (1960) !

3.3. Written statements !
ü A written statement made by Habersham to the police was allowed to go out with the jury despite the fact that 

Habersham was present to testify at trial.  Specifically, Gough contends that such written testimony violated 
Georgia’s continuing witness rule.  In Georgia the continuing witness objection is based on the notion that 
written testimony is heard by the jury when read from the witness stand just as oral testimony is heard when 
given from the witness stand.  But, it is unfair and places undue emphasis on written testimony for the writing 
to go out with the jury to be read again during deliberations, while oral testimony is received but once.  
Habersham’s statement was initially referred to during trial by Gough’s attorney, who used the document to 
impeach Habersham’s  previous testimony.  Subsequently, the State sought to introduce the entirety of the 
statement into evidence pursuant to O.C.G.A. §24-2-4 … The trial court then admitted the statement over a 
continuing witness objection made by Gough.  It was inappropriate for the trial court to have allowed 
Habersham’s statement to go out with the jury under these circumstances.  Habersham was available to testify 
and did so.  The sending to the jury  of her statement violates the continuing witness rule under these facts.  
Gough v. State, 236 Ga. App. 568, 569 - 570 (1999). !

4. Effect of a violation of the continuing witness rule !
 After the charge of the court at the guilt phase of the trial, the jury was sent to the jury room with the usual 

instructions that it was not to begin its deliberations until it received the indictment and the exhibits admitted 
in evidence.  Then the court instructed the attorneys to review the exhibits to make sure that only those items 
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which were supposed to go to the jury room went there.  When they stated to the court that their review was 
completed, the court stated: “Let the record show that everything that is going to the jury room is agreed to 
by counsel to be only that which is to go to the jury room; is that right?”  Attorneys for both sides agreed that 
was correct, and the items they had gathered together were sent to the jury.  Next, the court began the 
checklist review required by Rule III (A) (3) (b) of the Unified Appeal Procedure.  During this review, the 
court asked, “Where’s the defendant’s written statement?”  The assistant district attorney did not know, and 
one of Park’s attorneys stated: “Ten to one it went out.”  The court sent the sheriff to the jury room to retrieve 
the exhibit and it was back in the courtroom less than ten minutes after it had been given to the jury…. Under 
the circumstances recounted above, we find no reversible error.  Parks v. State, 254 Ga. 403, 405 (1985). !


