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OUTLINE !
1. Pretrial Identification Procedures !
1.1 Test for admissibility generally  !
ü The decisive question is whether the identifications were reliable under the totality of the circumstances.  The 

transcript does contain conflicts in the evidence on the identity of appellant as the robber.  However, we 
cannot conclude, as a matter of law, that there was such a substantial likelihood of misidentification that 
appellant was denied a fair trial.  It comes down to questions of credibility presented by the identification 
testimony of the two eyewitnesses which were resolved by the jury against the appellant.  We hold that the 
totality of the circumstances shown here does not establish that appellant was denied a fair trial.  The 
evidence authorized, but did not require, the jury to conclude that appellant was the perpetrator of the bank 
robbery.  Thornton v. State, 238 Ga. 160, 161 - 62 (1977) (citations omitted). !

ü An identification procedure is impermissibly suggestive when it leads the witness to an all but inevitable 
identification of the defendant as the perpetrator or is the equivalent of the authorities telling the witness, 
“This is our suspect.”  Varner v. State, 297 Ga. App. 799, 806 (2009). !

ü When considering a challenge to a pretrial identification, courts first must determine whether the procedure 
was impermissibly suggestive.  If so, the court then must decide whether, given the totality of the 
circumstances, there was a substantial likelihood of irreparable misidentification.  Banks v. State, 203 Ga. 
App. 355 (1992) (citation omitted). !

1.1.1 Was the procedure used impermissibly suggestive !
ü The taint which renders the identification procedure impermissibly suggestive must come from the method 

used in the identification procedure.  An identification procedure is impermissibly suggestive when it leads 
the witness to an all but inevitable identification of the defendant as the perpetrator or, is the equivalent of the 
authorities telling the witness.  “This is our suspect.” Clark v. State, 271 Ga. 6, 12 (1999) (citations omitted). !

ü The two eyewitnesses were shown photographic displays immediately prior to the lineup.  …  A 
photographic array can be suggestive when used close in time to a lineup.  However, we cannot conclude that 
the procedure used in this case satisfies the Simmons v. United States, 390 U.S. 377 (1968), test and offended 
due process.  The record is devoid of specifics which would substantiate a claim of misidentification.  
Conversely, it should be noted that both witnesses testified that they were able to identify the appellant as the 
criminal from his photograph.  By itself, this procedure was not impermissibly suggestive.  Thornton v. State, 
238 Ga. 160, 161 (1977). !

1.1.2 Is there a substantial likelihood of irreparable misidentification !
ü The factors to be considered in evaluating the likelihood of misidentification include the opportunity of the 

witness to view the criminal at the time of the crime, the witness’ degree of attention, the accuracy of the 
witness’ prior description of the criminal, the level of certainty demonstrated by the witness at the 
confrontation, and the length of time between the crime and the confrontation.  Neil v. Biggers, 409 U.S. 188, 
199 - 200 (1972).  !

1.2 Types of procedures  !
1.2.1 Line-up  !
ü After the victim identified the defendant in a pre-trial line-up, she was told by and investigator that she had 

picked the person who they thought had committed the crime.  We have repeatedly noted that it is not a good 
practice to indicate to a witness that the right person has been chosen from a line-up.  State v. Willis, 218 Ga. 
App. 402, 403 (1995) (citations omitted). !

1.2.1.1 Test for admissibility  !
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1.2.1.1.1 Was the line-up impermissibly suggestive !
1.2.1.1.1.1 Line-up impermissibly suggestive !
1.2.1.1.1.2 Line-up not impermissibly suggestive !
1.2.1.1.2 Is there a substantial likelihood of irreparable misidentification !
1.2.2 Photographic display !
ü A police officer displaying a lineup to a victim or witness should avoid telling the person that the lineup 

contains the police officer’s suspect.  However, such a statement does not make a lineup impermissibly 
suggestive since the very fact that a lineup is being conducted suggests that a suspect is contained therein. 
Clark v. State, 271 Ga. 6, 13 (1999) (citations omitted). !

ü It is error to allow testimony concerning a pretrial identification of the defendant only if the identification 
procedure was impermissibly suggestive and, under the totality of the circumstances, the suggestiveness gave 
rise to a substantial likelihood of misidentification.  A court need not consider whether there was substantial 
likelihood of misidentification if it determines that the identification procedure was not impermissibly 
suggestive.  An identification procedure is impermissibly suggestive when it leads the witness to an all but 
inevitable identification of the defendant as the perpetrator or when it is the equivalent of the authorities 
telling the witness, this is our suspect.  The photographic lineup depicts six males of the same race, similar 
complexion, age, and hair lengths.  The record contains no evidence that the photographic lineup was 
assembled or presented in an impermissibly suggestive manner.  Considering the totality of the 
circumstances, we discern no error.  Brown v. State, 242 Ga. App. 858, 865-66 (2000) (fn. omitted). !

1.2.2.1 Test for admissibility  !
ü We hold that each case must be considered on its own facts, and that convictions based on eye-witness 

identification at trial following a pretrial identification by photograph will be set aside on that ground only if 
the photographic identification procedure was so impermissibly suggestive as to give rise to a very 
substantial likelihood of irreparable misidentification.  Neil v. Biggers, 409 U.S. 188, 196 - 97 (1972) 
(quoting Simmons v. U.S., 390 U.S. 377, 384 (1968)). !

ü The test for setting aside a conviction based on eyewitness identification at trial following a pretrial 
identification by photograph is whether the photographic display was so impermissibly suggestive as to give 
rise to a very substantial likelihood of irreparable misidentification. Payne v. State, 233 Ga. 294, 299 (1974) 
(citation omitted).  !

ü Each case must be considered on its own facts and the due process test looks to the totality of the surrounding 
circumstances.… The first inquiry is whether the photographic display was impermissibly suggestive.  Only 
if it was, need the court consider the second question: whether there was a very substantial likelihood of 
irreparable misidentification.  If the judge does not find as a matter of law both that the picture spread was 
impermissibly suggestive and that there is a substantial likelihood of irreparable misidentification, the in-
court identification may be put before the jury. Payne v. State, 233 Ga. 294, 299-300 (1974). !

1.2.2.1.1 Was photographic display impermissibly suggestive !
ü Because we have ruled that this photographic display was not impermissibly suggestive, we need not 

consider the second portion of the test, to determine whether suggestiveness has contributed to 
misidentification. Payne v. State, 233 Ga. 294, 300 (1974). !

ü A photographic lineup is impermissibly suggestive when it leads the witness to an all but inevitable 
identification of the defendant as the perpetrator, or is the equivalent of the authorities telling the witness, 
“This is our suspect.”  Mohammed v. State, 295 Ga. App. 514, 516 (2009) (footnote omitted). !

1.2.2.1.1.1 Photographic display impermissibly suggestive 
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!
1.2.2.1.1.2 Photographic display not impermissibly suggestive !
ü Even assuming that the victim noted the height for each man in the one or one and a half minutes during 

which she viewed the sixteen photographs, the fact that Payne was one of only two men over six feet tall did 
not make the eight-man display impermissibly suggestive.  The display might have been more nearly perfect 
had a larger percentage of the men been taller; but this is not the quality of suggestiveness which invalidated 
pre-trial identifications.  …  No man was the six feet one or two inches the police report indicated the victim 
had first estimated, but five men were within four inches of that height, above or below it – and none of those 
five was Payne.  Payne v. State, 233 Ga. 294, 300 (1974). !

ü The lineup, ..., included black and white pictures, and although Varner’s top teeth are visible, ti is not readily 
apparent whether those teeth are gold.  Apart from Varner’s mouth being open slightly, the lineup depicts men 
with similar skin color, hair, and overall appearance.  Since Varner did not make a sufficient showing as how 
the difference in his photo would have rendered the lineup or procedure suggestive, we find no abuse of the 
trial court’s discretion in denying the motion to suppress.  Varner v. State, 297 Ga. App. 799, 805 - 06 (2009). !

ü The law is clear that failure to match skin tone in a certain racial demographic, alone, does not require the 
exclusion of a photographic lineup.  Mohammed v. State, 295 Ga. App. 514, 516 (2009) (footnote omitted). !

ü The victims testified that the lineup utilized at trial was the lineup presented to them at the scene.  The 
photographic array admitted into evidence is before us and includes six black and white photographs of men 
of similar race, age, hairstyle and complexion, supporting the trial court’s conclusion that it was not 
impermissibly suggestive.  Our examination of the array shows that Mohammed’s bad acne is not visible on 
the copy of the lineup that is included in the photographic lineup created the kind of suggestiveness that 
would lead the viewer inexorably to conclude that Mohammed was the suspect.  Mohammed v. State, 295 
Ga. App. 514, 516 (2009) (footnote omitted).   !

ü Here, the record shows that the victims were shown a photographic array that contained six photographs, one 
of which was Fuller.  All of the individuals in the photographs were young black males, and had short, close-
cropped hair and mustaches.  In addition, the photographs had the same background, were all the same size, 
and all showed head shots with the person looking straight at the camera.  None of the photographs were 
distinctive or marked in any way.  Furthermore, the victims were shown the photographic lineup separately.  
The victims were not told they must choose one of the persons depicted, nor did anyone inform them that a 
person had been arrested or suggest to them in any way which photograph, if any, they should select.  The 
trial court did not err in finding that the photographic lineup was not impermissibly suggestive.  Fuller v. 
State, 295 Ga. App. 439, 442 (2009). !

1.2.2.1.2 Is there a substantial likelihood of irreparable misidentification !
1.2.3 Show-up  !
ü One-on-one show-ups have been held to be inherently suggestive, especially where, as here, the accused is 

obviously in custody and escorted by the same investigating officer who summoned the witnesses to appear, 
and no precaution is taken to ensure the integrity of the identification process.  Banks v. State, 203 Ga. App. 
355 (1992) (citations omitted). !

1.2.3.1 Test for admissibility  !
ü Although a one-on-one showup is inherently suggestive, identification testimony produced from the showup 

is not necessarily inadmissible.  We must apply a two-part test to determine whether the showup was 
impermissibly suggestive, and, if the showup was impermissibly suggestive, we then consider the totality of 
the circumstances to determine whether a very substantial likelihood existed of irreparable misidentification.  
With regard to part one of the test, … on-the-scene showup identifications, like the one in the present case, 
are often necessary due to the practicabilities inherent in such situations.  Thus, as long as this type of 
showup was reasonably and fairly conducted at or near the time of the offense, it is not impermissibly 
suggestive and we need not reach the second part of the test.  Wallace v. State, 295 Ga. App. 452, 454 (2009) 
(footnotes omitted). 
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!
ü Given the totality of the circumstances, including the identifications by the second victim and the neighbor, 

…, we find little likelihood of misidentification.  Wallace v. State, 295 Ga. App. 452, 455 (2009) (footnote 
omitted). !

1.2.3.2 Show-up admissible  !
ü The record shows that the first victim saw Wallace when she turned around to face him struggled with him 

while he grabbed both her and her purse, observed him flee into the trailer park, described the clothing he 
was wearing to police officer, and identified him within 20 minutes of the robbery.  The trial court did not err 
in finding that the showup conducted with the first victim was reasonably and fairly conducted at or near the 
time of the offense and that the first victim’s identification was reliable.  Wallace v. State, 295 Ga. App. 452, 
454 – 55 (2009) (footnote omitted). !

1.2.3.3 Show-up inadmissible  !
2. In Court Identification !
2.1. Effect of impermissibly suggestive pretrial identification procedure !
ü The test for admissibility of an in-court identification following a tainted pre-trial identification does not 

change where the pre-trial identification occurred at a physical line-up.  In other words, the issue following a 
tainted pre-trial identification, whether involving a photographic or physical line-up, is whether the in-court 
identification had an independent origin in the case sub judice.  State v. Willis, 218 Ga. App. 402, 403 (1995) 
(citation omitted). !

2.1.1 Testimony regarding pretrial identification not allowed   !
ü It is error to allow testimony concerning a pre-trial identification of a defendant if the identification procedure 

was impermissibly suggestive and, under the totality of the circumstances, the suggestiveness gave rise to a 
substantial likelihood of misidentification.  Clark v. State, 271 Ga. 6, 12 (1999) (citation omitted). !

2.1.2 In court identification not allowed  !
2.2 Test for allowing eyewitness identification testimony !
2.2.1 Totality of the circumstances !
ü Although each victim viewed the assailant for a short period, both testified that they saw him well enough to 

be confident of their subsequent identifications.  The descriptions they gave police were consistent with 
appellant’s appearance.  The victims’ failure to identify appellant from the photographic lineup does not 
require the conclusion that their in court identification was based solely on the one-on-one confrontation, as 
Logue testified at trial that once she saw appellant’s distinctive head and eye shapes, which were difficult to 
discern in photographs, she was certain of her identification, and Cunningham also stated he was confident of 
his in-person identification.  The time lapse of approximately three weeks also did not taint the confrontation.  
Consequently, under the totality of the circumstances, we do not find a substantial likelihood of irreparable 
misidentification, and accordingly we affirm.  Banks v. State, 203 Ga. App. 355, 356 (1992) (citations 
omitted). !

2.2.2 Factors in determining the reliability of eyewitness identification !
ü The victim had ample opportunity to view the perpetrator at the time of the crime considering both the 

amounts of time and light available.  The victim was face to face with the perpetrator, her attention was 
focused on the perpetrator, there was ample light, and some period of time passed as the perpetrator searched 
her purse and wallet before attempting to force her into a vehicle.  The victim was positive about her 
identification of defendant at the line-up and in court.  Under these circumstances the trial court was 
authorized to conclude that the pre-trial identification did not impermissibly taint the subsequent in-court 
identification of defendant.  State v. Willis, 218 Ga. App. 402, 403 (1995).   
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!!
2.2.2.1 Opportunity of the victim to view the defendant; Banks v. State, 203 Ga. App. 355, 356 (1992) !
2.2.2.2 Victim’s degree of attention; Banks v. State, 203 Ga. App. 355, 356 (1992) !
2.2.2.3 Accuracy of victim’s prior descriptions of defendant; Banks v. State, 203 Ga. App. 355, 356 

(1992) !
2.2.2.4 Victim’s level of certainty; Banks v. State, 203 Ga. App. 355, 356 (1992) !
ü Trial courts should follow the Supreme Court of Georgia’s instruction … and refrain from informing jurors 

that they may consider a witness’s level of certainty when instructing them on the factors that may be 
considered in deciding the reliability of an eyewitness identification….  Because the record reveals that 
Fisher, …, requested the level of certainty charge, Fisher waived the right to enumerate the charge as error in 
this Court.  Fisher v. State, 295 Ga. App. 501, 504 - 05 (2009) (citations omitted).. !

ü While a trial court may not give a charge instructing the jury to consider a witness’s level of certainty in 
assessing the reliability of an identification we have found no legal authority that would prevent a witness 
from qualifying his or her own identification of a person with reference to a percentage or to any other 
measure of certainty.  Bihlear v. State, 295 Ga. App. 486, 488 (2009) (citation omitted).  !

2.2.2.5 Time between crime and identification; Banks v. State, 203 Ga. App. 355, 356 (1992) !
3. Expert Testimony Regarding the Reliability of Eyewitness Identification  !
ü The admission of expert testimony regarding eyewitness identification is in the discretion of the trial court.  

Where eyewitness identification of the defendant is a key element of the State’s case and there is no 
substantial corroboration of that identification by other evidence, trial courts may not exclude expert 
testimony without carefully weighing whether the evidence would assist the jury in assessing the reliability of 
eyewitness testimony and whether expert eyewitness testimony is the only effective way to reveal any 
weakness in an eyewitness identification.  However, the admission or exclusion of this evidence lies within 
the sound discretion of the trila court, whose decision will not be disturbed on appeal absent a clear abuse of 
discretion.  Manley v. State, 284 Ga. 840, 845 (2009) (quoting Johnson v. State, 272 Ga. 254, 257 (2000). !

ü This is not a case in which the State lacked substantial corroboration of eyewitness testimony by any other 
evidence.  Here, the State offered evidence and testimony showing that: (1) in 1989, Boynton identified the 
assailant’s as the El Camino even though she was unable to identify Manley from a photographic line-up; (2) 
Manley, in fact, owned an automobile matching the description of the one that the victim had been seen in 
before the murder; (3) three separate witnesses identified Manley’s car as the one they had seen before the 
murder with no equivocation; (4) shortly after the murder, Manley chose to repaint his vehicle in a manner 
that actually reduced its value; (5) shortly after the victim’s body was found, Manley sold his car to a man in 
Alabama; (6) Manley was involved in three similar transactions, all involving sexual attacks at knife-point or 
gun-point and two of which were aimed at young women like the victim in this case; (7) Manley lived and 
worked nearby the victim’s residence; and (8) Manley was familiar with the back roads leading to the remote 
wooded area where the victim’s body was discovered.  Given the nature of the corroborating evidence offered 
by the State, it cannot be said that the trial court abused its discretion in deciding, in light of this evidence, 
expert witness testimony was not needed in this matter.  Manley v. State, 284 Ga. 840, 845 - 46 (2009) 
(citation omitted). 


