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OUTLINE !
 
1 Who may petition for a writ of habeas corpus !
§ Any person imprisoned by virtue of a sentence imposed by a state court of record who asserts that in the 

proceedings which resulted in his conviction there was a substantial denial of his rights under the Constitution 
of the United States or of this state may institute a proceeding under this article.  O.C.G.A. §9-14-42 (a). !

2. Time limits for filing petition for writ of habeas corpus !
2.1 Death penalty !
2.2 Felony conviction !
§ Any action brought pursuant to this article shall be filed within … four years in the case of a felony, … 

O.C.G.A. §9-14-42 (c) !
2.3 Misdemeanor conviction !
§ Any action brought pursuant to this article shall be filed within one year in the case of a misdemeanor, … 

O.C.G.A. §9-14-42 (c) !
2.4 Traffic offenses O.C.G.A. §40-13-33 !
§ Any challenge to a misdemeanor conviction of any of the traffic laws of this state or the traffic laws of any 

county or municipal government which may be brought pursuant to Chapter 14 of Title 9 must be filed within 
180 days of the date the conviction becomes final.  O.C.G.A. §40-13-33 (a) !

3. Venue !
§ A petition brought under this article must be filed in the superior court of the county in which the petitioner is 

being detained. The superior courts of such counties shall have exclusive jurisdiction of habeas corpus actions 
arising under this article. If the petitioner is not in custody or is being detained under the authority of the 
United States, any of the several states other than Georgia, or any foreign state, the petition must be filed in 
the superior court of the county in which the conviction and sentence which is being challenged was imposed. 
O.C.G.A. §9-14-43 !

4. Procedure !
4.1 Petition !
4.1.1 Contents !
4.1.1.1 Identify the proceeding in which the petitioner was convicted O.C.G.A. §9-14-44 !
4.1.1.2 Give the date of the final judgment complained of O.C.G.A. §9-14-44 !
4.1.1.3 Clearly set forth the respects in which the petitioner’s rights were violated O.C.G.A. §9-14-44 !
4.1.1.3.1 Effect of failure to raise grounds for relief O.C.G.A. §9-14-51 !
§ All grounds for relief claimed by a petitioner for a writ of habeas corpus shall be raised by a petitioner in his 

original or amended petition. Any grounds not so raised are waived unless the Constitution of the United 
States or of this state otherwise requires or unless any judge to whom the petition is assigned, on considering 
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a subsequent petition, finds grounds for relief asserted therein which could not reasonably have been raised in 
the original or amended petition.  O.C.G.A. §9-14-51 !

ü A failure to make timely objection to any alleged error or deficiency or to pursue the same on appeal 
ordinarily will preclude review by writ of habeas corpus.  However, an otherwise valid procedural bar will not 
preclude a habeas corpus court from considering alleged constitutional errors or deficiencies if there shall be a 
showing of adequate cause of failure to object or to pursue on appeal and a showing of actual prejudice to the 
accused.  Head v. Carr, 273 Ga. 613,  614 (2001). !

4.1.1.3.1.1 General rule: grounds for relief not raised are waived !
ü Carr raised the following claims for the first time on habeas corpus: the constitutionality of the 

proportionality review conducted by this Court; the trial court’s alleged errors in excusing some potential 
jurors and failing to strike others; the trial court’s alleged restriction of voir dire; the trial court’s refusal to 
grant a change of venue; the trial courts exclusion of some mitigation evidence; alleged violations of the 
Unified Appeal Procedure; alleged prosecutorial misconduct; allege inadequate assistance by experts; the use 
of one jury to determine both guilt and sentence; improper guilty-innocence phase jury instructions; the 
constitutionality of execution of electrocution; and the unconstitutionality of the Unified Appeal Procedure.  
These claims could have been raised on direct appeal and Carr has not shown sufficient cause to explain why 
they were not raised.  The habeas court correctly ruled that these claims are procedurally defaulted.  Head v. 
Carr, 273 Ga. 613, 615 (2001). !

4.1.1.3.1.2 Exception: showing adequate cause for failure to object and showing of actual prejudice !
4.1.1.3.1.2.1 Adequate cause !
ü To show cause, Carr must demonstrate that some objective factor external to the defense impeded counsel’s 

efforts’ to raise the claim that was procedurally defaulted.  Head v. Carr, 273 Ga. 613, 614 (2001) (citations 
omitted). !

4.1.1.3.1.2.1.1 Ineffective assistance of counsel !
ü Carr’s claim of ineffective assistant of counsel is neither barred nor defaulted because this claim need not be 

raised until trial counsel no longer represents the defendant.  Carr’s counsel represented him throughout his 
direct appeals so their alleged ineffectiveness remains a viable claim on habeas corpus.  Head v. Carr, 273 Ga. 
613, 615 (2001) (citation omitted). !

4.1.1.3.1.2.2 Prejudice !
ü To show prejudice, Carr must demonstrate actual prejudice that worked to his actual and substantial 

disadvantage, infecting his entire trial with error of constitutional dimensions.  Head v. Carr, 273 Ga. 613, 614 
(2001) (citations omitted). !

4.1.1.3.1.3 Exception: miscarriage of justice !
ü The only exception to the cause and prejudice test is the granting of habeas corpus relief to avoid a 

miscarriage of justice, which is an extremely high standard.  Head v. Carr, 273 Ga. 613, 614 - 15 (2001) 
(citation omitted). !

4.1.1.3.1.4 Exception: newly discovered evidence !!
✓ This Court allows claims to be revisited on habeas corpus where new facts have developed since the time of 

the direct appeal not because the Court intends to allow prisoners to have a second chance to prove their 
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claims but, instead, because a claim that is based on facts that did not actually exist at the time of direct 
appeal is essentially a different claim.  Humphrey v. Morrow, 289 Ga. 864, 875 (2011). !

4.1.1.4 Identify any previous proceedings that the petitioner may have taken to secure relief from his or her 
conviction O.C.G.A. §9-14-44 !

4.1.1.5 Specify which claims were raised previously !
4.1.1.5.1 At trial !
4.1.1.5.2 On direct appeal !
4.1.1.5.3 In previous petitions for habeas corpus !
4.1.1.6 Special requirements for challenging the composition of a grand or trial jury O.C.G.A. §9-14-42 (b) !
4.1.1.6 Verification O.C.G.A. §9-14-44 !
4.1.2 Attachments !
4.1.2.1 Affidavits !
4.1.2.2 Records !
4.1.2.3 Other evidence !
4.1.3 Service !
4.1.3.1 Petitioner being detained by the Department of Corrections !
4.1.3.2 Petitioner being detained in a municipal or county jail !
4.2 Brief in support of petition !
4.3 Answer !
4.4 Discovery !
4.5 Hearing !
4.5.1 Time of hearing !
4.5.2 Permissible forms of evidence !
4.5.2.1 Trial record and transcript of proceedings O.C.G.A. §9-14-48 (d) !
4.5.2.2 Depositions O.C.G.A. §9-14-48 (b) !
4.5.2.3 Sworn affidavits O.C.G.A. §9-14-48 (c) !
4.5.2.4 Oral testimony O.C.G.A. §9-14-48 (a) !
4.5.2.5 Other evidence O.C.G.A. §9-14-48 (a) !
4.5.2.6 Transcription of proceedings 
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!
4.6 Decision !
4.7 Appeal 
§ 9-14-1.  Who may seek writ  

 
 
   (a) Any person restrained of his liberty under any pretext whatsoever, except under sentence of a state court 
of record, may seek a writ of habeas corpus to inquire into the legality of the restraint.  
 
(b) Any person alleging that another person in whom for any cause he is interested is kept illegally from the 
custody of the applicant may seek a writ of habeas corpus to inquire into the legality of the restraint.  
 
(c) Any person restrained of his liberty as a result of a sentence imposed by any state court of record may seek 
a writ of habeas corpus to inquire into the legality of the restraint. !

§ 9-14-40.  Legislative intent  
 
 
   (a) The General Assembly finds that:  
 
   (1) Expansion of the scope of habeas corpus in federal court by decisions of the United States Supreme 
Court together with other decisions of the court substantially curtailing the doctrine of waiver of 
constitutional rights by an accused and limiting the requirement of exhaustion of state remedies to those 
currently available have resulted in an increasingly large number of convictions of the courts of this state 
being collaterally attacked by federal habeas corpus based upon issues and contentions not previously 
presented to or passed upon by courts of this state;  
 
   (2) The increased reliance upon federal courts tends to weaken state courts as instruments for the 
vindication of constitutional rights with a resultant deterioration of the federal system and federal-state 
relations; and  
 
   (3) To alleviate such problems, it is necessary that the scope of state habeas corpus be expanded and the 
state doctrine of waiver of rights be modified.  
 
(b) The General Assembly further finds that expansion of state habeas corpus to include many sharply 
contested issues of a factual nature requires that only the superior courts have jurisdiction of such cases. !

§ 9-14-41.  Article as exclusive procedure  
 
 
   Notwithstanding the other provisions of this chapter, this article provides the exclusive procedure for 
seeking a writ of habeas corpus for persons whose liberty is being restrained by virtue of a sentence imposed 
against them by a state court of record. !

§ 9-14-42.  Grounds for writ; waiver of objection to jury composition  
 
 
   (a)   
 
(b) The right to object to the composition of the grand or trial jury will be deemed waived under this Code 
section unless the person challenging the sentence shows in the petition and satisfies the court that cause 
exists for his being allowed to pursue the objection after the conviction and sentence have otherwise become 
final.  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(c) Any action brought pursuant to this article shall be filed within one year in the case of a misdemeanor, 
except as otherwise provided in Code Section 40-13-33, or within four years in the case of a felony, other 
than one challenging a conviction for which a death sentence has been imposed or challenging a sentence of 
death, from:  
 
   (1) The judgment of conviction becoming final by the conclusion of direct review or the expiration of the 
time for seeking such review; provided, however, that any person whose conviction has become final as of 
July 1, 2004, regardless of the date of conviction, shall have until July 1, 2005, in the case of a misdemeanor 
or until July 1, 2008, in the case of a felony to bring an action pursuant to this Code section;  
 
   (2) The date on which an impediment to filing a petition which was created by state action in violation of 
the Constitution or laws of the United States or of this state is removed, if the petitioner was prevented from 
filing such state action;  
 
   (3) The date on which the right asserted was initially recognized by the Supreme Court of the United States 
or the Supreme Court of Georgia, if that right was newly recognized by said courts and made retroactively 
applicable to cases on collateral review; or  
 
   (4) The date on which the facts supporting the claims presented could have been discovered through the 
exercise of due diligence.  
 
(d) At the time of sentencing, the court shall inform the defendant of the periods of limitation set forth in 
subsection (c) of this Code section. !

§ 9-14-43.  Jurisdiction and venue  
 
 
    !

§ 9-14-44.  Petition -- Contents and verification  
 
 
   A petition brought under this article shall identify the proceeding in which the petitioner was convicted, 
give the date of rendition of the final judgment complained of, clearly set forth the respects in which the 
petitioner's rights were violated, and state with specificity which claims were raised at trial or on direct 
appeal, providing appropriate citations to the trial or appellate record. The petition shall have attached thereto 
affidavits, records, or other evidence supporting its allegations or shall state why the same are not attached. 
The petition shall identify any previous proceedings that the petitioner may have taken to secure relief from 
his or her conviction and, in the case of prior habeas corpus petitions, shall state which claims were 
previously raised. Argument and citations of authorities shall be omitted from the petition; however, a brief 
may be submitted in support of the petition setting forth any applicable argument. The petition must be 
verified by the oath of the applicant or of some other person in his or her behalf. !

§ 9-14-45.  Petition -- Service  
 
 
   Service of a petition brought under this article shall be made upon the person having custody of the 
petitioner. If the petitioner is being detained under the custody of the Department of Corrections, an additional 
copy of the petition shall be served on the Attorney General. If the petitioner is being detained under the 
custody of some authority other than the Department of Corrections, an additional copy of the petition shall 
be served upon the district attorney of the county in which the petition is filed. Service upon the Attorney 
General or the district attorney may be had by mailing a copy of the petition and a proper certificate of 
service. !

https://www.lexis.com/research/buttonTFLink?_m=7a0f425977acd1a770d7981643b790a7&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bO.C.G.A.%20%a7%209-14-42%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=GACODE%2040-13-33&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtb-zSkAz&_md5=aad954e689b543ceb84ab5ec0b20476e
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§ 9-14-46.  Custody and production of petitioner  
 
 
   Custody and control of the petitioner shall be retained by the Department of Corrections or other authority 
having custody of the petitioner. It shall be the duty of the department or authority to produce the petitioner at 
such times and places as the court may direct. !

§ 9-14-47.  Time for answer and hearing  
 
 
   Except as otherwise provided in Code Section 9-14-47.1 with respect to petitions challenging for the first 
time state court proceedings resulting in a sentence of death, within 20 days after the filing and docketing of a 
petition under this article or within such further time as the court may set, the respondent shall answer or 
move to dismiss the petition. The court shall set the case for a hearing on the issues within a reasonable time 
after the filing of defensive pleadings. !

§ 9-14-47.1.  Petitions challenging for the first time state court proceedings resulting in a death sentence  
 
 
   (a) In petitions filed under this article challenging for the first time state court proceedings resulting in a 
death sentence, the provisions of this article shall apply except as specifically provided otherwise in this Code 
section.  
 
(b) Within ten days of the filing of a petition challenging for the first time state court proceedings resulting in 
a death sentence, the superior court clerk of the county where the petition is filed shall give written notice to 
The Council of Superior Court Judges of Georgia of the filing of the petition which shall serve as a request 
for judicial assistance under paragraph (3) of subsection (b) of Code Section 15-1-9.1. Within 30 days of 
receipt of such notice, the president of the council shall, under guidelines promulgated by the executive 
committee of the council, assign the case to a judge of a circuit other than the circuit in which the conviction 
and sentence were imposed.  
 
(c) The Council of Superior Court Judges of Georgia shall establish, by uniform court rules, appropriate time 
periods and schedules applicable to petitions filed on or after January 1, 1996, challenging for the first time 
state court proceedings resulting in a sentence of death. Such rules shall be adopted by the Supreme Court of 
Georgia on or before December 31, 1995. Such new time periods and schedules shall include, but specifically 
not be limited to, the following:  
 
   (1) Respondent's filing of an answer or motion to dismiss the petition;  
 
   (2) Petitioner's filing of any amendments to the petition;  
 
   (3) Filing by either party of motions and responses to motions;  
 
   (4) Scheduling and conducting of evidentiary hearings; and  
 
   (5) Date of final order.  
 
(d) In petitions filed under this article challenging for a second or subsequent time a state court proceeding 
resulting in a death sentence, the petitioner shall not be entitled to invoke any of the provisions set forth in 
this Code section to delay the proceedings. To the extent the court deems it necessary to have an evidentiary 
hearing on any such petition, the court shall expedite the proceedings and the time limits shall not exceed 
those set for initial petitions. !

§ 9-14-48.  Hearing; evidence; depositions; affidavits; determination of compliance with procedural rules; 
disposition  

https://www.lexis.com/research/buttonTFLink?_m=b54dfddcbbd4156583e6d3c97c490157&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bO.C.G.A.%20%a7%209-14-47%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=GACODE%209-14-47.1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtb-zSkAz&_md5=c00a40137d2606938b688f753fd82150
https://www.lexis.com/research/buttonTFLink?_m=c2d95e87554fc918ff77a01b67e632c6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bO.C.G.A.%20%a7%209-14-47.1%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=GACODE%2015-1-9.1&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtb-zSkAz&_md5=be10a0a2d28a86af9c6cbe9a37570f81
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   (a) The court may receive proof by depositions, oral testimony, sworn affidavits, or other evidence. No 
other forms of discovery shall be allowed except upon leave of court and a showing of exceptional 
circumstances.  
 
(b) The taking of depositions or depositions upon written questions by either party shall be governed by Code 
Sections 9-11-26 through 9-11-32 and 9-11-37; provided, however, that the time allowed in Code Section 
9-11-31 for service of cross-questions upon all other parties shall be ten days from the date the notice and 
written questions are served.  
 
(c) If sworn affidavits are intended by either party to be introduced into evidence, the party intending to 
introduce such an affidavit shall cause it to be served upon the opposing party at least ten days in advance of 
the date set for a hearing in the case. The affidavit so served shall include the address and telephone number 
of the affiant, home or business, if known, to provide the opposing party a reasonable opportunity to contact 
the affiant; failure to include this information in any affidavit shall render the affidavit inadmissible. The 
affidavit shall also be accompanied by a notice of the party's intention to introduce it into evidence. The 
superior court judge considering the petition for writ of habeas corpus may resolve disputed issues of fact 
upon the basis of sworn affidavits standing by themselves.  
 
(d) The court shall review the trial record and transcript of proceedings and consider whether the petitioner 
made timely motion or objection or otherwise complied with Georgia procedural rules at trial and on appeal 
and whether, in the event the petitioner had new counsel subsequent to trial, the petitioner raised any claim of 
ineffective assistance of trial counsel on appeal; and absent a showing of cause for noncompliance with such 
requirement, and of actual prejudice, habeas corpus relief shall not be granted. In all cases habeas corpus 
relief shall be granted to avoid a miscarriage of justice. If the court finds in favor of the petitioner, it shall 
enter an appropriate order with respect to the judgment or sentence challenged in the proceeding and such 
supplementary orders as to rearraignment, retrial, custody, or discharge as may be necessary and proper.  
 
(e) A petition, other than one challenging a conviction for which a death sentence has been imposed or 
challenging a sentence of death, may be dismissed if there is a particularized showing that the respondent has 
been prejudiced in its ability to respond to the petition by delay in its filing unless the petitioner shows by a 
preponderance of the evidence that it is based on grounds of which he or she could not have had knowledge 
by the exercise of reasonable diligence before the circumstances prejudicial to the respondent occurred. This 
subsection shall apply only to convictions had before July 1, 2004. !

§ 9-14-49.  Findings of fact and conclusions of law  
 
After reviewing the pleadings and evidence offered at the trial of the case, the judge of the superior court 
hearing the case shall make written findings of fact and conclusions of law upon which the judgment is based. 
The findings of fact and conclusions of law shall be recorded as part of the record of the case. !

§ 9-14-50.  Transcription of proceedings  
 
 
   All trials held under this article shall be transcribed by a court reporter designated by the superior court 
hearing the case. !

§ 9-14-51.  Effect of failure to raise grounds for relief in original or amended petition  
 
 
   All grounds for relief claimed by a petitioner for a writ of habeas corpus shall be raised by a petitioner in his 
original or amended petition. Any grounds not so raised are waived unless the Constitution of the United 
States or of this state otherwise requires or unless any judge to whom the petition is assigned, on considering 

https://www.lexis.com/research/buttonTFLink?_m=df8ab0990a27b66d24ed5a321b6da90c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bO.C.G.A.%20%a7%209-14-48%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=GACODE%209-11-26&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtb-zSkAz&_md5=7963669a187f314156b5629d8de9e585
https://www.lexis.com/research/buttonTFLink?_m=df8ab0990a27b66d24ed5a321b6da90c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bO.C.G.A.%20%a7%209-14-48%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=3&_butInline=1&_butinfo=GACODE%209-11-31&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtb-zSkAz&_md5=22b4c3b1fd54a509f2a6694442515bd2
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a subsequent petition, finds grounds for relief asserted therein which could not reasonably have been raised in 
the original or amended petition. !

 
§ 9-14-52.  Appeal procedure; application to Supreme Court by petitioner for certificate of probable cause; 
effect of appeal by respondent  
 
 
   (a) Appeals in habeas corpus cases brought under this article shall be governed by Chapter 6 of Title 5 
except that as to final orders of the court which are adverse to the petitioner no appeal shall be allowed unless 
the Supreme Court of this state issues a certificate of probable cause for the appeal.  
 
(b) If an unsuccessful petitioner desires to appeal, he must file a written application for a certificate of 
probable cause to appeal with the clerk of the Supreme Court within 30 days from the entry of the order 
denying him relief. The petitioner shall also file within the same period a notice of appeal with the clerk of 
the concerned superior court. The Supreme Court shall either grant or deny the application within a 
reasonable time after filing. In order for the Supreme Court to consider fully the request for a certificate, the 
clerk of the concerned superior court shall forward, as in any other case, the record and transcript, if 
designated, to the clerk of the Supreme Court when a notice of appeal is filed. The clerk of the concerned 
superior court need not prepare and retain and the court reporter need not file a copy of the original record 
and a copy of the original transcript of proceedings. The clerk of the Supreme Court shall return the original 
record and transcript to the clerk of the concerned superior court upon completion of the appeal if the 
certificate is granted. If the Supreme Court denies the application for a certificate of probable cause, the clerk 
of the Supreme Court shall return the original record and transcript and shall notify the clerk of the concerned 
superior court and the parties to the proceedings below of the determination that probable cause does not exist 
for appeal.  
 
(c) If the trial court finds in favor of the petitioner, no certificate of probable cause need be obtained by the 
respondent as a condition precedent to appeal. A notice of appeal filed by the respondent shall act as a 
supersedeas and shall stay the judgment of the superior court until there is a final adjudication by the Supreme 
Court; provided, however, that, while such case is on appeal, the petitioner may be released on bail as is 
provided in criminal cases except when the petitioner has been convicted of a crime which the Supreme Court 
has jurisdiction to consider on direct appeal. The right to bail and the amount of bond shall be within the 
discretion of the judge of the superior court in which the sentence successfully challenged under this article 
was originally imposed. !


