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OUTLINE !
1. Confrontation Clause !
§ In all criminal prosecutions, the accused shall enjoy the right to … be confronted with the witnesses against 

him; U.S. Con., Amend VI !
ü The Confrontation Clause guarantees a defendant the right to be confronted with the witnesses against him, 

the Compulsory Process Clause guarantees a defendant the right to call witnesses in his favor.    The text of 
the Amendment contemplates two classes of witnesses – those against the defendant and those in his favor.  
The prosecution must produce the former; the defendant may call the latter.  Contrary to respondent’s 
assertion, there is not a third category of witnesses, helpful to the prosecution, but somehow immune from 
confrontation.  Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009). !

ü Dispensing with confrontation because testimony is obviously reliable is akin to dispensing with jury trial 
because a defendant is obviously guilty.  This is not what the Sixth Amendment prescribes.  Melendez-Diaz 
v. Massachusetts, 129 S. Ct. 2527 (2009). !

ü The Sixth Amendment does not permit the prosecution to prove its case via ex parte out-of-court affidavits, 
and the admission of such evidence against Melendez-Diaz was error.  We therefore reverse the judgment of 
the Appeals Court of Massachusetts and remand the case for further proceedings not inconsistent with this 
opinion.  Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009). !

ü The United States Supreme Court has not interpreted confrontation to signify the exclusion of every hearsay 
exception, and has provided a method to resolve confrontation challenges based on the admission of hearsay 
testimony: First, the Sixth Amendment establishes a rule of necessity.  In the usual case the prosecution must 
either produce, or demonstrate the unavailability of, the declarant whose statement whose statement it wishes 
to use against the defendant.  The second aspect operates once a witness is shown to be unavailable.  Only 
hearsay marked with such trustworthiness that there is no material departure from the reason of the general 
rule may be admitted.  Sorrow v. State, 234 Ga. App. 357 (1998) (citations omitted). !

ü Where proffered hearsay has sufficient guarantees of reliability to come within a firmly rooted exception to 
the hearsay rule, the Confrontation Clause is satisfied.  A statement that qualifies for admission under a 
firmly rooted hearsay exception is so trustworthy that adversarial testing can be expected to add little to its 
reliability.  Establishing a generally applicable unavailability rule would have few practical benefits while 
imposing pointless litigation costs.  Barnett v. State, 211 Ga. App. 651, 652 (1994). !

ü Proof of facts by a document or a duly authenticated copy thereof is not objectionable as violative of the right 
to confrontation.  Todd v. State, 163 Ga. App. 814, 815 (1982) (citation omitted). !

2. Statements by co-accused !
ü Unless the statement is otherwise directly admissible against the defendant, the Confrontation Clause is 

violated by the admission of a non-testifying co-defendant’s statement which inculpates the defendant by 
referring to the defendant’s name or existence, regardless of the existence of limiting instructions.  A co-
defendant’s statement meets the Confrontation Clause’s standard for admissibility when it does not refer to 
the existence of the defendant and is accompanied by instructions limiting its use to the case against the 
confessing co-defendant.  Cunningham v. State, 240 Ga. App. 92, 97 (1999). !

ü Here, we find that Cunningham’s statement, even substituting “another guy” clearly inculpated Bussey and 
its admission violated the rule outlined in Bruton v. United States, 391 U.S. 123 (1968), and its progeny.  
Bussey was the only other defendant, and the victim testified that he was assaulted by Cunningham and 
Bussey and that only the three of them were in the room when he was assaulted.  Cunningham’s statement 
only incriminated Bussey and exculpated Cunningham.  Admission of the redacted statement into evidence 
was error.  Cunningham v. State, 240 Ga. App. 92, 97-98 (1999)(citations omitted). !
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ü To be harmless a Bruton error must be harmless beyond a reasonable doubt.  Without the improperly redacted 
statement of his co-defendant that the investigator read to the jury, the only other evidence against Bussey 
consisted of the victim’s testimony.  As discussed previously, the victim’s credibility was crucial to the State’s 
case, and Cunningham’s statement was the only other evidence that corroborated the victim’s version of his 
assault by Bussey.  Under these circumstances, we cannot say the error was harmless and must therefore 
reverse Bussey’s conviction.  Cunningham v. State, 240 Ga. App. 92, 98 (1999)(citations omitted). !

3. Definitions !
§ Hearsay evidence is that which does not derive its value solely from the credit of the witness but rests mainly 

on the veracity and competency of other persons.  O.C.G.A. §24-3-1 (a).   !
3.1 Hearsay !
ü The clerk’s testimony was hearsay since its value rested mainly on the veracity and competency of on other 

than the witness relating it.  Farmer v. State, 266 Ga. 869 (1996). !
3.2 Not Hearsay !
3.2.1 Original evidence !
§ When, in a legal investigation, information, conversations, letters and replies, and similar evidence are facts 

to explain conduct and ascertain motives, they shall be admitted in evidence not as hearsay but as original 
evidence.  O.C.G.A. §24-3-2.   !

ü Mrs. Roden testified that prior to May 20 an individual named Joe Westmoreland had come to their trailer 
and had brought a brown paper sack containing marijuana and some scales.  Defense counsel asked Mrs. 
Roden if he had been present when her husband and Westmoreland talked about the sale of marijuana.  She 
responded affirmatively.  Defense counsel then asked: “Would you tell the Court and the jury what was said, 
or when that occurred?”  The state objected on the basis that the testimony sought would be inadmissible 
hearsay.  The defendant argued for admission of the testimony as original evidence but the court sustained the 
objection.  Even if Roden’s motive in selling the drugs on May 20 was merely to help Westmoreland out, it 
would not relieve Roden of criminal responsibility.  Thus, his motive was not at issue, the effect of the 
conversation on his conduct on May 20 was not at issue, and the conversation was not admissible as original 
evidence.  …  The trial court did not err in sustaining the state’s hearsay objection in regard to Mrs. Roden’s 
testimony about what Westmoreland and Roden said to each other on that earlier occasion.  Roden v. State, 
181 Ga. App. 287, 292 - 93 (1986) (citations omitted). !

3.2.2 Witness’ prior statements !
ü A witnesses’ testimony as to what he (the witness) said is not hearsay.  Hearsay evidence is that which does 

not derive its value solely from the credit of the witness, but rests mainly on the veracity and competency of 
other persons.  In short, the hearsay rule prohibits the witness from testifying as to what another person said; 
it does not apply to what the witness himself said.  Brown v. State, 250 Ga. App. 147, 148 (2001). !

ü Where the veracity of a witness is at issue, and that witness is present at trial, under oath, and subject to 
cross-examination, that witness’ prior consistent out-of-court statement is admissible as substantive evidence 
of the matter asserted.  …  The entry of Donaldson’s “not guilty” plea placed the veracity of the victim and 
her version of events at issue    Donaldson v. State, 244 Ga. App. 89, 90 - 91 (2000) (citation omitted). !

4. Admissible Hearsay !
§ Hearsay evidence is admitted only in specified cases from necessity.  O.C.G.A. §24-3-1 (b). !
4.1 Business record exception 
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!
ü Documents kept in the regular course of business may ordinarily be admitted at trial despite their hearsay 

status.  But that is not the case if the regularly conducted business activity is the production of evidence for 
use at trial.  Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009). !

ü Business and public records are generally admissible absent confrontation not because they qualify under an 
exception to the hearsay rules, but because – having been created for the administration of an entity’s affairs 
and not for the purpose of establishing or proving some fact at trial – they are not testimonial.  Whether or 
not they qualify as business or official records, the analysts’ statements here – prepared specifically for use at 
petitioner’s trial – were testimony against petitioner, and the analysts were subject to confrontation under the 
Sixth Amendment.  Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527 (2009). !

4.1.1 Definition of business  !
§ As used in this Code section, the term "business" shall include every kind of business, profession, 

occupation, calling, or operation of institutions, whether carried on for profit or not.  O.C.G.A. § 24-3-14 (a). !
4.1.2 Definition of business record !
§ Any writing or record, whether in the form of an entry in a book or otherwise, made as a memorandum or 

record of any act, transaction, occurrence, or event shall be admissible in evidence in proof of the act, 
transaction, occurrence, or event, if the trial judge shall find that it was made in the regular course of any 
business and that it was the regular course of such business to make the memorandum or record at the time of 
the act, transaction, occurrence, or event or within a reasonable time thereafter.  O.C.G.A. § 24-3-14 (b). 

  
4.1.2.1 Law enforcement agency records !
ü Officer Tumey … testified he knew R.M. Webb is a state trooper; that Trooper Webb is the implied consent 

area supervisor whose duty it is to “go around to all of our Intox machines and to inspect them and calibrate 
them to make sure they are working properly”; that “Trooper Webb runs a test on the machine when he 
inspects it quarterly; and that he ran a test on the machine when he inspected it on January 2, 1996.”  Officer 
Tumey identified the attachments to the inspection certificate as “a printout of the machine and the test that 
Trooper Webb ran on it.”  In our view, this was an adequate foundation to admit the printouts as business 
records under O.C.G.A. §24-3-14 (b), in that it was in the regular course of Trooper Webb’s business to 
perform such a test, and these printouts were the result of one of those tests conducted in the regular course 
of Trooper Webb’s duties.  Consequently, there was no violation of defendant’s right of confrontation.  Sisson 
v. State, 232 Ga. App. 61, 64 (1998) (citation omitted). !

4.1.3 Photocopies or reproductions of business records (best evidence rule) !
§ photostatic, microphotographic, photographic, or optical image reproduction of any original writing or record 

made in the regular course of business to preserve the writing or record  shall be admissible in evidence in 
any proceeding in any court of this state and in any proceeding before any board, bureau, department, 
commission, or agency of the state, In lieu of and without accounting for the original of such writing or 
record, if such reproduction accurately reproduces or forms a durable medium for reproducing the original.  
Any enlargement or facsimile of such reproduction shall likewise be admissible if the original of the 
reproduction is in existence and available for inspection under direction of the court or the agency conducting 
the proceeding.  O.C.G.A. §24-5-26. !

ü Exhibit 40 was a photostatic copy of the signature card of both defendants on file with the Security Bank and 
Trust Company for account number 21-00140-9 – an account which had been used by the defendants to 
deposit checks made out to A&P.  It is evident from the testimony of the custodian of the bank’s records that 
the original of the signature card was on file in the bank and he brought with him a photostatic copy, which 
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was a copy routinely made in he normal course of business.  Our Code permits the use of photostatic copies 
of records made in the regular course of business.  Hawkins v. State, 167 Ga. App. 143, 146 (1983) (citations 
omitted). !

4.1.4 Test for admissibility !
§ All other circumstances of the making of the writing or record, including lack of personal knowledge by the 

entrant or maker, may be shown to affect its weight; but they shall not affect its admissibility.  O.C.G.A. § 
24-3-14 (c). !

§ This Code section shall be liberally interpreted and applied.  O.C.G.A. § 24-3-14 (d). !
4.1.4.1 Was record made in the regular course of business  !
4.1.4.2 Business record admissible  !
ü The releases, assignment of action, the check given to the applicant by A&P, and the check given by the 

applicant to Robert Hawkins were marked as state exhibits 4 through 16.  The state offered the testimony of 
Swillen to show that these documents were made in the regular course of business.  The documents were 
admissible.  Hawkins v. State, 167 Ga. App. 143, 145 (1983). !

4.1.4.3 Business record not admissible !
ü In this case, the only evidence of damage in excess of $500 was the victim’s testimony that she obtained an 

estimate to repair her van in the amount of $605 from “the dealer.” … The victim’s testimony about the repair 
estimate she obtained was inadmissible hearsay.  In re: A.F., 236 Ga. App. 60 (1999) (citation omitted). !

4.2 Child abuse exception !
§ A statement made by a child under the age of 14 years describing any act of sexual contact or physical abuse 

performed with or on the child by another or performed with or on another in the presence of the child is 
admissible in evidence by the testimony of the person or persons to whom made if the child is available to 
testify in the proceedings and the court finds that the circumstances of the statement provide sufficient indicia 
of reliability.  O.C.G.A. §24-3-16.   Putnam v. State, 264 Ga. App. 810, 811 (2003). !

ü The erroneous admission of the witness’s hearsay statements is only reversible if it appears likely that the 
hearsay contributed to the guilty verdict.  The only substantive evidence admitted against Woodard was the 
testimony of two girls; one of whom was the five-year-old victim, and the other of whom was the six-year-
old witness.  The six-year-old’s testimony was improperly bolstered with her consistent hearsay statements.  
This Court has previously noted the unique and distinct problems that confront defense counsel when cross-
examining children in molestation cases.  Admitting consistent hearsay statements to bolster such witnesses 
can only exacerbate those difficulties.  Taking that factor into consideration, and given the limited substantive 
evidence introduced against Woodard at trial, we have no choice but to conclude that the inadmissible 
hearsay evidence did contribute to the verdict in this case, and thus the trial court erred in denying Woodard’s 
motion for new trial.  Woodard v. State, 269 Ga. 317, 324 (1998). 

  
4.2.1 Constitutionality !
ü A criminal statute violates equal protection if it treats similarly-situated individuals differently by creating 

disparate categories among them.  When considering an equal protection challenge in criminal matters, 
individuals are “similarly situated” only if they are charged with the same crimes.  In other words, for equal 
protection purposes, all criminal defendants are not similarly situated, but all defendants accused under the 
Code of child molestation are similarly situated.  Under the 1995 amendment to the Statute, the consistent 
hearsay statement of an adult who witnesses an act of molestation and is available to testify at trial is not 
admissible in normal circumstances.  Nor does the Statute allow the admission of a consistent hearsay 
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statement made by a child over the age of 14 who witnesses that same act of molestation and who also is 
available to testify.  However, the Statute does permit the admission into evidence of a consistent hearsay 
statement made by a child under the age of 14 who witnesses that exact same act of molestation, and who 
also is available to testify at trial.  Thus, the amendment creates disparate categories of defendants charged 
with molestation, some of whom must defend against more evidence than others.  Woodard v. State, 269 Ga. 
317 321-22 (1998). !

ü The statute creates a disparity in the substantive evidence admissible against criminal defendants charged 
with identical acts of molestation, based on nothing more than the age of the hearsay declarant.  If the 
declarant is under the age of 14, more evidence will be admissible against a defendant than if the declarant is 
over the age of 14.  The amendment’s distinction based upon a declarant’s age creates different classes of 
identically situated defendants, in violation of the Equal Protection Clause.  Woodard v. State, 269 Ga. 317, 
322-23 (1998). !

ü We cannot identify any rational basis for this disparity.  The compelling reasons that support the admission of 
hearsay statements made by a child victim of physical or sexual abuse are not applicable to children who 
witness, but are not subjected to, abuse.  …  There are several compelling reasons for allowing a child 
victim’s hearsay statements to come into evidence, including (1) society’s desire to spare children who are 
subjected to abuse from further unnecessary trauma in the courtroom; (2) ensuring that the jury hears the 
statement of a child who has been traumatized by abuse and is psychologically unable to recount that incident 
while testifying; and (3) to protect the rights of victimized children who cannot defend those rights for 
themselves.  These same public policy reasons, however, do not support admitting the hearsay statements of 
children who only witness acts of physical or sexual abuse.  …  In conclusion, the 1995 amendment to the 
Child Hearsay Statute has created disparate classifications among similarly situated individuals, all of whom 
have been charged under the same criminal Code section with the same crime, with no rational basis for 
doing so.  Because it violates well established principles of equal protection, the 1995 amendment to the 
Statute must be struck down as unconstitutional.  Woodard v. State, 269 Ga. 317, 323 (1998). !

4.2.2 Indicia of reliability !
ü Indicia of reliability must spring from the circumstances of the statement.  The factors which the court may 

consider, when applicable, include but are limited to the following: (1) the atmosphere and circumstances 
under which the statement was made (including the time, the place, and the people present thereat); (2) the 
spontaneity of the child’s statement to the persons present; (3) the child’s age; (4) the child’s general 
demeanor; (5) the child’s condition (physical or emotional); (6) the presence or absence of threats or promise 
of benefits; (7) the presence or absence of drugs or alcohol; (8) the child’s general credibility; (9) the 
presence or absence of any coaching by parents or other third parties before or at the time of the child’s 
statement, and the type of coaching and circumstance surrounding the same; and the nature of the child’s 
statement and type of language used therein; and (10) the consistency between repeated out-of-court 
statements by the child.  Weathersby v. State, 262 Ga. 126, 129 (1992) (citation omitted).  !

ü The parameters for determining the reliability of a child victim’s out-of-court hearsay statements are set out 
by O.C.G.A. §24-3-16 and the cases interpreting that Code section.  Specifically, the decisions have listed 
various factors tending the affect the reliability of such testimony:  The factors which the court may consider, 
when applicable, include but are not limited to the following: (1) the atmosphere and circumstances under 
which the statement was made (including the time, the place, and the people present thereat); (2) the 
spontaneity of the child’s statement to the persons present; (3) the child’s age; (4) the child’s general 
demeanor; (5) the child’s condition (physical or emotional); (6) the presence or absence of threats or promise 
of benefits; (7) the presence or absence of drugs or alcohol; (8) the child’s general credibility; (9) the 
presence or absence of any coaching by parents or other third parties before or at the time of the child’s 
statement, and the type of coaching and circumstances surrounding the same; and, the nature of the child’s 
statement and the language used therein; and (10) the consistency between repeated out-of-court statements 
by the child.  These factors are to be applied neither in mechanical nor mathematical fashion, but in that 
manner best calculated to facilitate determination of the existence or absence of the requisite degree of 
trustworthiness.  There are several additional factors for consideration: consistency with known facts, 
repeated questioning or counseling by several people during the interview period, and whether the interviews 
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were conducted by law enforcement personnel with the intention of gathering evidence against the accused.  
The purpose of these factors is to determine whether the child’s statement shows inherent reliability and 
particularized guarantees of trustworthiness so that cross examination would be of marginal utility.  Ferreri v. 
State, 267 Ga. App. 811, 812 - 13 (2004) (citations omitted). !

ü The child’s delay in reporting the molestation and Putnam’s acrimonious divorce from the child’s mother 
weigh against the reliability of the child’s hearsay statements.  Other factors – including her age, the general 
consistency of her out-of-court statements, and Putnam’s opportunity to cross-examine her at trial – weigh in 
favor of those statements’ reliability.  Under the totality of the circumstances, the trial court did not abuse its 
discretion in admitting the statements.  Putnam v. State, 264 Ga. App. 810, 811 (2003). !

4.2.2.1 Factors  !
4.2.2.1.1 The atmosphere and circumstances under which the statement was made  !
ü Many of the victim’s statements were contradictory, both with each other and internally.  The allegations 

arose in the context of an acrimonious divorce, and evidence appears in the record of possible “coaching” or 
prompting by the estranged wife as well as multiple recorded interviews and additional unrecorded 
interviews.  Testimony was adduced from two expert witnesses, one for the State and one for the defense, 
that preschool children are highly suggestible, that repeated questioning of a small child can influence 
statements, and the there is more likelihood of false disclosures during divorce proceedings.  Ferreri v. State, 
267 Ga. App. 811, 814 (2004) .   1!

4.2.2.1.1.1 Time  !
4.2.2.1.1.1.1 Statement admissible  !
4.2.2.1.1.1.2 Statement inadmissible  !
4.2.2.1.1.2 Place !
4.2.2.1.1.2.1 Statement admissible  !
4.2.2.1.1.2.2 Statement inadmissible  !
4.2.2.1.1.3 People present  !
4.2.2.1.1.3.1 Statement admissible  !
4.2.2.1.1.3.2 Statement inadmissible !
ü At least one interview was “chaotic” because so many people were present in the room, although that was 

against department policy.  Ferreri v. State, 267 Ga. App. 811, 813 (2004) .   2!
4.2.2.1.2 The spontaneity of the child’s statement  !
  The trial court failed to hold a pretrial hearing to address the admissibility of the Child’s multiple hearsay 1

statements.  The appellate court held that failure to address the child’s hearsay statements in a pretrial hearing was 
error and remanded the case.

  The trial court failed to hold a pretrial hearing to address the admissibility of the Child’s multiple hearsay 2

statements.  The appellate court held that failure to address the child’s hearsay statements in a pretrial hearing was 
error and remanded the case. 
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4.2.2.1.2.1 Statement admissible  !
4.2.2.1.2.2 Statement inadmissible  !
ü Some interviews showed repeated denials and persistent questioning before an incriminating statement was 

made.  Ferreri v. State, 267 Ga. App. 811, 813 (2004) .   3!
4.2.2.1.3 The child’s age  !
4.2.2.1.3.1 Statement admissible  !
4.2.2.1.3.2 Statement inadmissible  !
4.2.2.1.4 The child’s general demeanor  !
4.2.2.1.4.1 Statement admissible  !
4.2.2.1.4.2 Statement inadmissible  !
4.2.2.1.5 The child’s physical and emotional condition  !
4.2.2.1.5.1 Statement admissible  !
4.2.2.1.5.2 Statement inadmissible  !
4.2.2.1.6 The presence or absence of threats or promise of benefits  !
4.2.2.1.6.1 Statement admissible  !
4.2.2.1.6.2 Statement inadmissible  !
ü In some interviews, the child repeatedly stated that she was tired and asked for the interview to stop.  

Rewards both tangible and verbal were given in response to incriminating statements or in attempting to 
elicit a statement.  One interviewer promised the victim small toys in exchange for answering questions; 
another acknowledged that she gave the victim snacks, but denied they were a bribe, and told the victim that 
she was “very glad” and “so proud of you” after the victim made incriminating statements.  Ferreri v. State, 
267 Ga. App. 811, 813 (2004) .   4!

4.2.2.1.7 The presence of drugs or alcohol  !
4.2.2.1.7.1 Statement admissible  !
4.2.2.1.7.2 Statement inadmissible  !
4.2.2.1.8 The child’s general credibility  !
  The trial court failed to hold a pretrial hearing to address the admissibility of the Child’s multiple hearsay 3

statements.  The appellate court held that failure to address the child’s hearsay statements in a pretrial hearing was 
error and remanded the case. 

  The trial court failed to hold a pretrial hearing to address the admissibility of the Child’s multiple hearsay 4

statements.  The appellate court held that failure to address the child’s hearsay statements in a pretrial hearing was 
error and remanded the case.
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4.2.2.1.8.1 Statement admissible  !
4.2.2.1.8.2 Statement inadmissible  !
4.2.2.1.9 The presence or absence of coaching  !
4.2.2.1.9.1 The type of coaching  !
4.2.2.1.9.1.1 Statement admissible  !
4.2.2.1.9.1.2 Statement inadmissible  !
4.2.2.1.9.2 The circumstances surrounding the coaching  !
4.2.2.1.9.2.1 Statement admissible  !
4.2.2.1.9.2.2 Statement inadmissible  !
4.2.2.1.9.3 The nature of the child’s statement  !
4.2.2.1.9.3.1 Statement admissible  !
4.2.2.1.9.3.2 Statement inadmissible  !
4.2.2.1.9.4 The type of language used in the statement  !
4.2.2.1.9.4.1 Statement admissible  !
4.2.2.1.9.4.2 Statement inadmissible  !
4.2.2.1.9.5 Repeated questioning or counseling by several people during the interview period  !
4.2.2.1.9.5.1 Statement admissible  !
4.2.2.1.9.5.2 Statement inadmissible !
4.2.2.1.10 The consistency between repeated out-of-court statements by the child   !
4.2.2.1.10.1 Statement admissible  !
ü The fact that K.H. recanted her earlier statements does not render those statements inadmissible under 

O.C.G.A. §24-3-16, which requires only that the child victim be available to testify; it does not require that 
the victim corroborate the hearsay testimony.  Harvey v. State, 295 Ga. App. 458, 460 (2009) (footnote 
omitted). !

4.2.2.1.10.2 Statement inadmissible  !
ü The child made a total of seventy-five statements to investigators and other witnesses made on approximately 

twelve occasions over a nine-month period.  Of these, 55 were exculpatory in that the victim denied any 
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improper conduct by Ferreri.  The remainder alleged various types of sexual contact, some but not all of 
which were described in the indictment.  Ferreri v. State, 267 Ga. App. 811, 813 (2004) .  5!

4.2.2.1.11 Consistency of the child’s statements with known facts  !
4.2.2.1.11.1 Statement admissible  !
4.2.2.1.11.2 Statement inadmissible  !
4.2.2.1.12 Whether the interviews were conducted by law enforcement personnel with the intention of 

gathering evidence against the accused  !
4.2.2.1.12.1 Statement admissible  !
4.2.2.1.12.2 Statement inadmissible  !
ü Some questioning was conducted by a law enforcement officer, who was present at the first taped interview.  

Ferreri v. State, 267 Ga. App. 811, 813 (2004) .   6!
4.2.2.2 Test for admissibility  !
4.2.3 Procedure !
4.2.3.1 Motion !
ü Ferrei filed a motion in limine to exclude the evidence, and when such a motion has been filed, a defendant 

does not need to renew his objection at trial to preserve the issue on appeal.  Ferreri v. State, 267 Ga. App. 
811, 814 (2004).   !

4.2.3.2 Hearing !
ü Failure to hold a pretrial Gregg hearing is not in itself error. … The purpose of a Gregg hearing is to allow 

the decision on admissibility to be made outside the hearing of the jury, so that improperly admitted hearsay 
evidence does not contaminate the remainder of the trial.  The State, not Ferreri, chose to introduce four tape-
recorded interviews and numerous other hearsay statements, and the burden is on the State to show that its 
evidence false within the hearsay exception created by O.C.G.A. §24-3-16.  O.C.G.A. §24-3-16 imposes a 
dual burden on the trial court and the proponent of child hearsay testimony.  The State must present evidence 
proving the child’s reliability, and the court must assess that evidence.  Given the evidence of tender age, 
inconsistence statements, coaching, involvement of law enforcement, the sheer number of statements 
introduced by the State and the fact that the child hearsay statements formed the bulk of the evidence against 
Ferreri, a pretrial Gregg hearing was necessary to prevent the harm that did, in fact, occur in this case.  
Ferreri v. State, 267 Ga. App. 811, 814 (2004) (citations omitted). !

4.3 Declarations of conspirators !

  The trial court failed to hold a pretrial hearing to address the admissibility of the Child’s multiple hearsay 5

statements.  The appellate court held that failure to address the child’s hearsay statements in a pretrial hearing was 
error and remanded the case. 

  The trial court failed to hold a pretrial hearing to address the admissibility of the Child’s multiple hearsay 6

statements.  The appellate court held that failure to address the child’s hearsay statements in a pretrial hearing was 
error and remanded the case.
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§ After the fact of conspiracy is proved, the declarations by any one of the conspirators during the pendency of 
the criminal project shall be admissible against all.  O.C.G.A. §24-3-5. !

ü The legal contemplation of the enterprise may not be at an end, so long as the concealment of the crime or 
the identity of all the conspirators has not been disclosed.  Acts and declarations of such undisclosed 
conspirators, looking to the concealment of identity and the suppression of evidence, are admissible against 
other conspirators.  Arevalo v. State, 275 Ga. 392, 397 (2002). !

ü The letter would not be admissible against Mejia, because it was made after any conspiracy with him had 
ended.  However, it was admissible against appellant, because David was hi co-conspirator in a crime 
culminating in two murders and the letter was written during the concealment phase of the portion of that 
conspiracy related to the homicides.  Arevalo v. State, 275 Ga. 392, 397 (2002). !

ü The rule is that so long as the conspiracy to conceal the identity of the perpetrators of the offense continues, 
the parties to such conspiracy are to be considered so much a unit that the declarations of either are 
admissible against the other.... The admissibility of the letter is not dependent upon the State’s showing of a 
separate and independent agreement to conceal appellant’s identity as the shooter.  To render an out-of-court 
statement admissible under O.C.G.A. §24-3-5, the prosecution need only show that it was made by a co-
conspirator during an ongoing conspiracy with the defendant and that it bears sufficient indicia of reliability.  
Thus, until the conspiracy between the Arevalo brothers ended as to the murders, a reliable statement made 
by one of them regarding those crimes would be admissible against both.  Their conspiracy as to the 
homicides did not terminate with one brother incriminating the other.  Instead, it never ended, because both 
continued to implicate Mejia as the sole shooter.  Thus, David’s letter, if otherwise reliable, was clearly 
admissible against appellant because it concerned the murders and was written during the concealment phase 
of their conspiracy as to those crimes.  Arevalo v. State, 275 Ga. 392, 397 (2002). !

ü In this state, the criminal project is still pending so long as the conspiracy to conceal the fact that a crime has 
been committed or the identity of the perpetrators of the offense continues.  However, it has been held that 
statements made by a conspirator to the police after the conspirator’s arrest, which statements incriminate 
another conspirator, terminate the conspiracy and are, therefore, inadmissible against the other conspirators ... 
It is, therefore,  apparent that Whitehead’s confession to the police on August 13, incriminating the other 
conspirators, terminated Whitehead’s participation in the conspiracy.  Gunter v. State, 243 Ga. 651, 661 
(1979) (citations omitted). !

ü The evidence showed that, at least one week after O’Dillon’s and Whitehead’s arrest, O’Dillon, Whitehead, 
and Gail Gunter were still talking about “everybody keeping quiet,” and O’Dillon and Gail Gunter were in 
fact keeping quiet.  Thus, we find evidence that O’Dillon and Gail Gunter continued to conspire to conceal 
the crime for at least one week after O’Dillon’s admission to Self.  O’Dillon’s admission to Self was, 
therefore, admissible against the appellants ... as a declaration of a co-conspirator during the pendency of the 
criminal project.  Gunter v. State, 243 Ga. 651, 662 (1979). !

ü The State may not rely on the co-conspirator exception in O.C.G.A. §24-3-5 unless it makes a prima facie 
showing of the existence of the conspiracy without resort to the declarations of the alleged co-conspirator.  
Here, apart from Tobias’ testimony, the State offered no evidence of a conspiracy between Fisher and 
Council, … In fact, other State witnesses offered testimony tending to negate the existence of a conspiracy…. 
Because the State failed to establish a prima facie case of conspiracy, Tobias’ hearsay testimony concerning 
Council’s inculpatory statements was improperly admitted.  Fisher v. State, 295 Ga. App. 501, 503 - 04 
(2009) (citation and footnote omitted) . 7!

ü The letters having been authenticated, the trial court properly determined that the letters were admissible 
under the exception to the rule against hearsay evidence that statements made by a co-conspirator during the 
concealment phase of the conspiracy are admissible against all other co-conspirators.  Williamson v. State, 
285 Ga. App. 779, 783 (2007) (citations omitted). 

  Error was held harmless because the inadmissible testimony was cumulative of overwhelming evidence of Fisher’s identity.7
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!
4.4 Dying Declaration Exception !
ü The victim told Johnson, “Cabo shot me.  If I ain’t able to tell the ambulance people when they get here, then 

make sure you tell them that Cabo shot me.  He’s the one that shot me.”  Investigator Harold Bramlett 
responded to the crime scene … the victim had on an oxygen mask and was being treated by medical 
technicians.  The victim raised up off the stretcher, pulled off his oxygen mask, and said, “Harold, Cabo shot 
me.” … For a deceased’s out-of-court statement to be admissible as a dying declaration, it need only appear 
to the court from the circumstances of the case that there was a probability that the deceased was conscious 
of his condition at the time he made the statement.  The testimony need not contain any statement by the 
deceased to the effect that he was conscious of impending death at the time the declarations were made, since 
this may be inferred from the nature of the wounds and other circumstances.  The record shows Graham 
knew he had been shot in the head and knew he was bleeding heavily.  The evidence indicated that he was 
gurgling in a pool of his own blood and could barely speak.  There were large amounts of blood on the 
sidewalk and porch, and several rags and a sofa cushion were soaked with blood.  Graham needed an oxygen 
mask in the ambulance, and his statement to Johnson shows that he was aware of the seriousness of his 
condition and thought he might not survive…. Neither the fact that the doctor reassured the victim about his 
condition nor the fact that the victim survived four days after the shooting preclude the admission of his 
statements as dying declarations.  Barnett v. State, 284 Ga. 781, 782 - 84 (2009) (footnotes omitted). !

4.5 Excited utterance exception !
ü To be admissible as an excited utterance, the proponent of the hearsay must show that the event precipitating 

the statement was sufficiently startling to render inoperative the declarant’s normal reflective thought 
processes, and the declarant’s statement must have been the result of a spontaneous reaction.  Al-Amin v. 
State, 278 Ga. 74, 90 (2004) (citations omitted). !

4.6 Government Record Exception !
§ The certificate or attestation of any public officer, either of this state or any county thereof, shall give 

sufficient validity or authenticity to any copy or transcript of any record, document, paper of file, or other 
matter  or thin in his respective office, or pertaining thereto, to admit the same in evidence.  O.C.G.A. 
§24-7-20. !

ü O.C.G.A. §24-7-20, which pertains to authentication of records … does not provide that such record will 
automatically be admissible, only that authenticity is established.  Statutes merely pertaining to evidentiary 
authentication of documents do not remove hearsay considerations.  …  As O.C.G.A. §24-7-20 does not 
address hearsay concerns, it does not require the admission of hearsay merely because the hearsay has been 
recorded in the court record.  Regardless of authentication, the facts stated in public documents must have 
been within the personal knowledge and observation of the recording official or his subordinates.  While the 
subscribing judge or clerk would have personal knowledge of the sentence itself, McGaha does not even 
suggest that they had personal knowledge of his dates of incarceration.  Had the document been admitted, it 
would have allowed the inference that McGaha was incarcerated on May 19.  But it was not a reliable source 
of the truth of that assertion, and instead constituted inadmissible hearsay in this regard.  The court did not err 
in rejecting it.  McGaha v. State, 221 Ga. App. 440, 441 (1996) (citations omitted).   !

ü The Department of Public Safety’s traffic records, when properly certified, are admissible as evidence in any 
civil or criminal proceeding as proof of the contents thereof.  Todd v. State, 163 Ga. App. 814, 815 (1982) 
(citations omitted). !

4.7 Medical diagnosis and treatment exception !
§ Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or 

present symptoms, pain, or sensations, or the inception or general character of the cause or external source 
thereof insofar as reasonably pertinent to diagnosis or treatment shall be admissible in evidence.  O.C.G.A. 
§24-3-4. 
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!
ü The trial court [refused] to admit into evidence Exhibits D – 2 through D – 11 which were documents on file 

in the records of the Court of Ordinary of Crawford County (now known as Probate Court).  Each document 
is a notice sent by the Superintendent of Central State Hospital informing the court that appellant was placed 
in “convalescent status” and released from the hospital on a specified date.  Each notice recites that 
appellant’s condition upon release was “improved.” … It appears that the exhibits were properly excluded.  
The documents were not medical records … but rather were notices sent to the ordinary in accordance with 
Code Ann. §88-506.7 informing the court of appellant’s release from the hospital.  Graham v. State, 236 Ga. 
378, 382 - 83 (1976). !

ü The EMT … was one of the first emergency personnel at the scene of the collision to provide Ellis with 
medical treatment.  He testified that in providing treatment, he asked Ellis questions regarding his medical 
history, including whether he was taking any medications the EMT needed to know about.  He further 
testified that in response to these questions Ellis admitted that, “the night before that he had smoked 
marijuana and drank alcohol all night.”  Pursuant to O.C.G.A. §24-3-4, statements made for the purpose of 
describing medical history insofar as reasonably pertinent to diagnosis or treatment are admissible in 
evidence.  The EMT’s questions to Ellis were pertinent to provide medical treatment.  Thus, his testimony 
regarding Ellis’s admitted drug use the night before the collision was admissible.  Ellis v. State, 275 Ga. App. 
881, 883 (2005) (footnote omitted).   !

4.8 Necessity Exception !
ü For hearsay to be admitted under the necessity exception, the proponent must establish that the testimony is 

necessary, the at there are particularized guarantees of trustworthiness connected to the declarant’s 
statements, and that the hearsay statements are more probative and revealing than other available evidence.  
Jackson v. State, 284 Ga. 826, 827 (2009) (quoting Miller v. State, 283 Ga. 412, 414 (2008). !

ü In order to introduce any hearsay statement under the necessity exception, (1) the declarant must be 
unavailable to testify; (2) there must be particularized guarantees of the statement’s trustworthiness; and (3) 
the statement must be both relevant to a material fact and more probative regarding that fact than any other 
evidence concerning appellant’s motive for the crimes.  Merely because the declarant made his statements to 
police within hours of the shooting and never recanted or contradicted his statement does not, standing alone, 
demonstrate that the statement was sufficiently trustworthy to warrant its admission under the necessity 
exception.  Only where the declarant’s truthfulness is so clear from the surrounding circumstances that the 
test of cross-examination would be of marginal utility does the hearsay rule not bar admission of the hearsay 
statement at trial.  Al-Amin v. State, 278 Ga. 74, 89 - 90 (2004) (quoting Phillips v. State, 275 Ga. 595, 597 
(2002). !

ü The two requirements for admission of hearsay under the “necessity” exception are “necessity” and 
particularized guarantees of trustworthiness.  Ward v. State, 271 Ga. 648, 649-50 (1999); Adame v. State, 244 
Ga. App. 257, 260 (2000). !

ü The two underlying reasons for any exception to the hearsay rule are a necessity for the exception and a 
circumstantial guaranty of the trustworthiness of the offered evidence – that is, there must be something 
present which the law considers a substitute for the oath of the declarant and his cross examination by the 
party against whom the hearsay is offered.  Therefore, an exception will be allowed from necessity where 
necessity and particularized guarantees of trustworthiness are established.  Sorrow v. State, 234 Ga. App. 357 
(1998); Wallace v. State, 216 Ga. App. 718, 719 (1985). !

4.8.1 Necessity !
ü In order to satisfy the first requirement, the proponent of the hearsay must show that the declarant is deceased 

or unavailable, that the statement is relevant to a material fact, and that the statement is more probative than 
other evidence which may be offered.  Ward v. State, 271 Ga. 648, 650 (1999) (citations omitted). !
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ü In the case at bar, the first requirement is satisfied since the declarant is deceased, the statements are relevant 
in that one shows appellant’s state of mind and the other the victim’s fear for her personal safety and the 
statements are more probative than other evidence.  Ward v. State, 271 Ga. 648, 650 (1999). !

ü The hearsay declarant’s death or unavailability, in and of itself, does not satisfy the “necessary” component.  
Clark v. State, 271 Ga. 6, 10 (1999) (citation omitted). !

ü To satisfy the requirement that the hearsay be “necessary,” in addition to showing the hearsay declarant’s 
unavailability due to death, privilege, or other reason, the proponent of the hearsay must also show that the 
statement is relevant to a material fact and that the statement is more probative on that material fact than 
other evidence that may be procured and offered. Clark v. State, 271 Ga. 6, 10 (1999) (citation omitted). !

ü The trial court’s finding in the case at bar that admission of the hearsay was necessary is not error as the State 
established that the declarant was unavailable due to death; that his purported statement regarding gang 
membership was relevant to a material fact – the motive for the shooting; and that the most probative 
evidence of Brian’s gang membership was Brian’s admission of that fact. Clark v. State, 271 Ga. 6, 10 
(1999). !

ü That R.S. is deceased satisfies the criterion that the witness be unavailable.  Further, the evidence was 
relevant as a similar transaction for the appropriate purpose and R.S.’s statements regarding Adame’s violent 
actions toward him are the most probative form of such evidence.  Accordingly, the first prong of the 
exception is satisfied.  Adame v. State, 244 Ga. App. 257, 260-61 (2000) (citation omitted). !

ü The victim’s statement was necessary, and she was unavailable to testify because of her refusal to testify 
against her husband.  Sorrow v. State, 234 Ga. App. 357, 358 (1998) (citation omitted). !

ü In the present case, the State’s only witness to the battery was the victim, Sorrow’s wife.  At trial, she 
invoked the marital privilege and refused to testify.  The State then sought to introduce the victim’s verbal 
and written statements that were made to the arresting officer shortly after the incident.  The trial court 
determined that the victim’s statements were necessary and reliable and admitted them.  …  Judgment 
affirmed.  Sorrow v. State, 234 Ga. App. 357, 358 (1998) (citations omitted). !

ü In this case, Cathy Graham was unavailable as a witness because of her marriage to Wallace after the 
shooting and because she refused to testify against him.  There was, indeed, a necessity that the jury be 
acquainted with the statements of the only eyewitness to the shooting besides Jones, whose contemporaneous 
perceptions were obviously less detailed and complete than Grahams.  Wallace v. State, 216 Ga. App. 718, 
719 (1985) (citations omitted). !

4.8.2 Particularized guarantees of trustworthiness !
4.8.2.1 Generally !
ü Whether testimony was accompanied by particularized guarantees of trustworthiness is a matter for the trial 

court’s discretion, and tis decision will be upheld on appeal absent an abuse of that discretion.  A trial court 
does not abuse its discretion when it admits under the necessity exception hearsay testimony consisting of 
uncontradicted statements made by an unavailable witness to individuals in whom the declarant placed great 
confidence and to whom the declarant turned for help with problems.  Jackson v. State, 284 Ga. 826, 827 
(2009) (quoting Miller v. State, 283 Ga. 412, 414 (2008).  !

ü The second requirement is satisfied when the declaration is coupled with circumstances which attribute verity 
to it.  Ward v. State, 271 Ga. 648, 650 (1999). !

ü After the completion of the three-pronged examination of whether the hearsay is “necessary,” the trial court 
must then examine whether the hearsay statement is surrounded by “particularized guarantees of 
trustworthiness,” that is, whether there is something present which the law considers a substitute for the oath 
of the declarant and his cross examination by the party against whom the hearsay is offered.  Absent a 
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showing of particular guarantees of trustworthiness or indicia of reliability, the proffered hearsay must be 
excluded from evidence. Clark v. State, 271 Ga. 6, 10 (1999) (citations omitted).   !

ü For a statement to be admitted under the necessity exception for the admission of hearsay evidence there 
must be particularized guarantees of trustworthiness.  Chapman v. State, 273 Ga. App. 865, 870 (2001) 
(citations omitted).   !

ü In determining whether the hearsay statements are trustworthy, the courts consider, among other things: (1) 
whether the witness’s statement was given shortly after the event; (2) whether the witness’s statement was 
given during the course of an official investigation; and (3) whether there was any testimony that the witness 
retracted the statement or controverted the statement.  Courts have also considered whether the declarant 
consulted an attorney before making the statements, whether the declarant previously testified regarding the 
reason for her refusal to testify, and the extent to which the declarant’s statement is supported by other 
evidence.  Sorrow v. State, 234 Ga. App. 357, 358 (1998) (citations omitted).   !

ü In the present case, the trial court determined that the victim’s statements were trustworthy because: they 
were given shortly after the incident occurred; they were made as part of an official investigation by a police 
officer; they were not based upon a faulty recollection; the declarant had no apparent reason to lie; and the 
declarant had not disavowed her statements.  Our review of the record indicates that the trial court’s findings 
are based on the evidence and are not clearly erroneous; therefore, we affirm the trial court’s admission of the 
victim’s hearsay statements.  Sorrow v. State, 234 Ga. App. 357, 358 (1998). !

4.8.2.2 Personal Relationship Between Declarant and Witness !
4.8.2.2.1 Statement admissible !
ü Payne’s out-of-court statements, which concerned his decision to tell Jackson that he could no longer live in 

the apartment because he was not contributing to expenses, were necessary because he was not contributing 
to expenses, were necessary because he was deceased.  Moreover, there are guarantees of trustworthiness 
since Payne made the statements to his father and brother, whom he was close to, confided in, and trusted.  
The statements showed the relationship between Payne and Jackson, and were also probative on the issues of 
motive and intent.  Accordingly, the trial court did not abuse its discretion in admitting the victim’s 
statements under the necessity exception to the hearsay rule.  Jackson v. State, 284 Ga. 826, 827 (2009) 
(citations omitted). !

ü The testimony of third parties about prior difficulties between the defendant and the victim may be admitted 
into evidence under the necessity exception to the hearsay rule if the testimony is necessary and trustworthy 
and when the statement is more probative of the material fact than other evidence that may be produced and 
offered.  Whether the testimony has particularized guarantees of trustworthiness is a matter left to the trial 
court’s discretion and is not disturbed absent a showing of an abuse of that discretion.  In this case, the 
victim’s confidants testified that appellant had choked the victim and stolen his car on a prior occasion and 
that, days before the murder, the victim told them that appellant was angry about the victim recently ending 
their relationship.  The State proffered the evidence to show motive; ...  The circumstance of the confidants’ 
relationship with the victim was sufficient to establish the level of particularized guarantees of 
trustworthiness for the necessity exception to apply because each confidant had known the victim for several 
years, had spoken with him on a regular basis, and had known about the victim’s relationship with appellant, 
as well as other personal matters…. Therefore, the trial court did not err in admitting this testimony 
concerning prior difficulty.  Matthews v. State, 284 Ga. 819, 820 - 21 (2009) (citations omitted). !

ü Uncontradicted statements made to one in whom the deceased declarant placed great confidence and to 
whom she turned for help with her problems are admissible under the necessity exception.  Ward v. State, 271 
Ga. 648, 650 (1999).   !

ü In the case at bar, on witness testified that she and the victim had known each other for over twenty years and 
had been neighbors for the ten years before the victim’s death.  She described herself and the victim as good 
friends who had seen each other at least twice a week until the last two or three years, when the victim had 
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become involved with appellant and had spent much of her time with him on the road as a truck driver.  The 
witness testified that she and the victim had a trusting relationship which allowed them to talk to each other 
about family and relationship issues.  The second hearsay witness testified that she was the manager of the 
small restaurant at which the victim had worked, and had been a friend of the victim for two or three years.  
She stated that the victim sought her out, placed confidence in her, and talked to her about the victim’s 
personal problems.  Under the totality of the circumstances, we concur with the trial court’s conclusion that 
the deceased declarant’s statements to the two witnesses were coupled with circumstances that attribute 
verity to it.  The trial court did not err when it admitted the hearsay testimony.  Ward v. State, 271 Ga. 648, 
650-51 (1999).   !

ü Her statements to Reid, McDowell, Carson, and Hall were uncontradicted statements made to one in whom 
the deceased declarant placed great confidence and to whom she turned for help with her problems which are 
admissible under the necessity exception.  Chapman v. State, 273 Ga. App. 865, 870 (2001) (citations 
omitted).   !

ü The evidence exhibits sufficient reliability to satisfy the second prong of the necessity exception.  
Uncontradicted statements made to one in whom the deceased declarant placed great confidence and to 
whom he turned for help with his problems are admissible under the necessity exception.  Both R.S.’s ex-
wife and his co-worker testified without contradiction that R.S. came to them in desperation because of 
Adame’s violent conduct.  In addition, the State introduced evidence corroborating the testimony of R.S.’s 
ex-wife and co-worker, i.e., photographs showing the serious injury to R.S.’s head resulting from Adame’s 
attack with the spoon and the wine glass, and R.S.’s bleach-marked and cut clothing.  Adame v. State, 244 
Ga. App. 257, 261 (2000) (citations omitted).   !

4.8.2.2.2 Statement inadmissible !
ü During the motion to suppress, the defense called Sonya Brooks to the stand.  After the call, it was 

determined that Brooks did not honor her subpoena and appear.  …  The record does not show the presence 
of particularized indicia of reliability and trustworthiness so as to make Brooks’ out-of-court statement 
admissible.  Atwater, as a frequent overnight guest in Ms. Brooks’ room was obviously (at a minimum) a 
close friend, thereby making Brooks’ statement subject to partiality.  Such close relationship presents an 
insufficient basis for demonstrating the reliability necessary to authorize the admission of hearsay testimony 
under the necessity exception.  Atwater v. State, 233 Ga. App. 339, 341 (1998) (citations omitted) !

4.8.2.3 Spontaneity or Timeliness of Statement !
4.8.2.3.1 Statement admissible !
ü Sanders’s statements to Officer Clark and Detective Croft were made to investigating officers shortly after 

the events that Sanders was reporting, and are admissible.  Chapman v. State, 273 Ga. App. 865, 870 (2001) 
(citations omitted). !

ü Graham’s statements to the 911 operator, Reagan, are trustworthy because she made them within minutes of 
the shooting.  Her statements to Detective Boyd in the course of his official investigation provide similar 
indicia of reliability.  Moreover, Graham never disavowed or retracted her statements to Reagan or Detective 
Boyd.  Under these circumstances, the trial court correctly ruled that Graham’s statements to 911 dispatcher 
Reagan and Detective Boyd were admissible as an exception to the general hearsay rule.  Wallace v. State, 
216 Ga. App. 718, 719-20 (1985) (citations omitted). !

4.8.2.3.2 Statement inadmissible !
ü Brooks’ statement lacks any spontaneity or timeliness; the statement was clearly made in preparation for trial, 

since it was given the day before trial when the incident occurred some five months previously.  Atwater v. 
State, 233 Ga. App. 339, 342 (1998) (citation omitted). !
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4.8.2.4 Corroboration of Statement !
4.8.2.4.1 Statement admissible !
4.8.2.4.2 Statement inadmissible !
ü Brooks’ statement is not corroborated in any fashion; in fact, her statement that Atwater was present in her 

room at 8:00 a.m. on the day of the incident is belied by the testimony of the cab driver who picked Atwater 
up in Waycross at 7:00 a.m., as well as by Atwater’s own confession to the robbery of the cab driver during 
the same 7:00 a.m. time period.  Absent the requisite indicia or reliability and guarantees of trustworthiness, 
the trial court did not err in refusing to permit the introduction of Brooks’ out-of-court statement under the 
necessity exception to the hearsay rule.  Atwater v. State, 233 Ga. App. 339, 342 (1998). !

4.8.3 Statements are more probative than other available evidence !
4.9 Prior testimony exception !
§ The testimony of a witness since deceased, disqualified, or inaccessible for any cause which was given under 

oath on a former trial upon substantially the same issue and between substantially the same parties may be 
proved by anyone who heard it and who professes to remember the substance of the entire testimony as to the 
particular matter about which he testifies.  O.C.G.A. §24-3-10. !

4.9.1 Testimony at commitment hearing !
ü The sheriff testified over objection as to the testimony which the victim gave at the defendant’s commitment 

hearing two and a half months after the shooting.  . . .  The defendant was represented by counsel at the 
hearing and the victim was subjected to cross examination.  However, no transcript of the hearing was made.  
Admission of an oral summary of the victim’s testimony given at defendant’s preliminary hearing was not 
error.  The victim’s statement at the preliminary hearing had already been given under circumstances closely 
approximating those that surround the typical trial.  The absence of a hearing transcript was just one non-
controlling factor in considering the weight to be given the sheriff’s testimony.  . . .  The sheriff’s recounting 
of the victim’s preliminary hearing testimony which had been given subject to cross examination by the 
defendant’s attorney did not violate the defendant’s right to confrontation.  Littles v. Balkcom, 245 Ga. 285, 
286-87 (1980)(citations omitted). !

4.9.2 Testimony at preliminary hearing !
ü Jessie Marshall testified under oath at the appellant’s preliminary hearing that the appellant had visited him at 

the Bulloch County Correctional Institution and that the appellant had admitted during this visit that he had 
killed Ms. Arledge.  The appellant was represented by counsel at his preliminary hearing, and counsel 
conducted cross-examination of Marshall.  At the appellant’s trial, it was established that Marshall was 
inaccessible in that he had escaped from prison and had not been recaptured.  . . .  The trial court did not err 
in admitting the transcript of Jessie Marshall’s testimony at the appellant’s preliminary hearing.  Stidem v. 
State, 246 Ga. 637, 638-39 (1980) (citation omitted). !

4.9.3 Testimony at warrant issuance  !
ü Even assuming that the execution of an affidavit to support the issuance of an arrest warrant constitutes 

testimony on a former trial, the prior testimony in this case was not admissible since the party against whom 
it was offered had not had the opportunity to cross-examine the unavailable witness at the prior proceeding.  
Farmer v. State, 266 Ga. 869, 870 (1996). !

4.10 Res gestae exception !
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§ Declarations accompanying an act, or so nearly connected therewith in time as to be free from all suspicion 
of device or afterthought, shall be admissible in evidence as part of the res gestae.  O.C.G.A. §24-3-3.   !

ü The words spoken to the witnesses by the victim’s three-year-old child at the scene immediately after the 
offense occurred were properly allowed as part of the res gestae as they were spontaneous and voluntary.  
Under the circumstances, the child’s statements to the police and the maintenance worker could be construed 
as part of the res gestae and were admissible, because the child’s declarations were free from all suspicion of 
device or afterthought it was the very deed itself speaking through the mouth of a babe.  Cox v. State, 274 
Ga. 204, 2006 (2001) (citations omitted). !

ü Two witnesses who talked to the victim at the scene of the shooting a few minutes after she was shot testified 
that the victim identified the defendant as her assailant.  . . .  The victim’s statement was properly admitted as 
part of the res gestae and the admission of such evidence did not violate defendant’s right to confrontation.  
Littles v. Balkcom, 245 Ga. 285, 286 (1980) (citations omitted). !

ü The deputy testified that within 30 seconds after he heard the gunshots, a group of approximately a dozen 
people ran past the officers shouting in an excited fashion, “he’s got a gun,” while pointing to appellant.  The 
testimony was ruled admissible over appellant’s hearsay objection, as part of the res gestae exception to the 
hearsay rule.  Such a determination will not be disturbed unless clearly erroneous.  Barnett v. State, 211 Ga. 
App. 651, 652 (1994) (citation omitted). !

5. Inadmissible Hearsay !
5.1 Statements that explain police conduct and motives during the investigation of a crime !
ü The trial court granted a motion in limine filed by the State, excluding the testimony of the investigating 

officer that Padilla said that he was not present at the scene of the crime but that a person identified as 
“Nicaragua” told Padilla what happened….  It has not been shown that the motives or any conduct of the 
investigating officer was relevant to any issue in the case.  Thus, we conclude that the trial court correctly 
prohibited Vega’s attempt to elicit testimony that was both double hearsay and irrelevant to explain conduct.  
Vega v. State, 285 Ga. 32, 34 - 35 (2009) (citations omitted). !

5.2 Self serving statements by a defendant !
ü Alexander’s self-serving pre-trial declaration of innocence would have been inadmissible hearsay unless 

Alexander testified and was subject to cross-examination.  Alexander chose not to testify at trial, and while 
the defendant is allowed to declare his innocence in court; he is not allowed to avoid this opportunity by pre-
trial declarations of innocence.  Alexander v. State, 285 Ga. 9, 10 - 11 (2009) (citation omitted). !

6. Effect of admitting inadmissible hearsay  !
6.1 General rule    !
ü Since ordinary hearsay testimony is not only inadmissible but wholly without probative value, its 

introduction without objection does not give it any weight or force whatsoever in establishing a fact.  In re: 
A.F., 236 Ga. App. 60 (1999) (citations omitted). !

6.2 Harmless error analysis  !
ü Pretermitting whether the therapist’s testimony constituted inadmissible hearsay, the admission of such 

testimony is harmless as a matter of law when it is cumulative of other legally admissible evidence of the 
same fact.  In this case, before the therapist testified, both girls and G.R.’s foster mother had already testified 
about the sexual abuse allegations and about DFACS placing the girls in foster care, and the girls had 
testified that they had been going to see the therapist on a regular basis.  Therefore, the admission of the 
statement at issue was harmless.  Ortiz v. State, 295 Ga. App. 546, 550 (2009) (citations omitted). 


