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OUTLINE !
1. Form of indictment !
1.1 First count; O.C.G.A. §17-5-54 (a) !

Georgia, ______________ County.  !
The grand jurors selected, chosen, and sworn for the County of ______________, to wit:  !
______________, in the name and behalf of the citizens of Georgia, charge and accuse (name of the 
accused) of the county and state aforesaid with the offense of ______________; for that the said 
(name of the accused) (state with sufficient certainty the offense and the time and place of 
committing the same), contrary to the laws of said state, the good order, peace, and dignity thereof.  !

1.2 Subsequent counts; O.C.G.A. §17-5-54 (b) !
And the jurors aforesaid, in the name and behalf of the citizens of Georgia, further charge and accuse 
(name of the accused) with having committed the offense of ______________; for that the said 
(name of the accused) (state with sufficient certainty the offense and the time and place of 
committing the same) contrary to the laws of said state, the good order, peace, and dignity thereof.  !

2. Sufficiency of indictment !
2.1 General rule !
§ Every indictment of the grand jury which states the offense in the terms and language of this Code or so 

plainly that the nature of the offense charged may easily be understood by the jury shall be deemed 
sufficiently technical and correct.   O.C.G.A. §17-5-54 (a) !

ü An allegation in an indictment that is wholly unnecessary to constitute the offenses charged is mere 
surplusage.  The identification of the victim as a law enforcement officer by appending “Bibb County 
Sheriff’s Deputy” to his name describes neither the offenses charged nor the manner in which they were 
committed.  Therefore, it is not a material averment and need not be proven and the trial court properly 
denied the defendants’ motions for a jury instruction to the contrary in the guilt / innocence phase.  Fair v. 
State, 284 Ga. 165, 167 (2008) (citations omitted). !

ü The requisite of a good indictment, as to form, is that the offense with which the defendant is charged be so 
stated as to give him ample opportunity to prepare his defense.  State v. Green, 135 Ga. App. 622 (1975) 
(citation omitted). !

ü The nature of the crime in an indictment or accusation is to be determined from the description of the crime 
contained in the indictment or accusation; that is, from the acts alleged to have been committed which are 
contrary to the laws of the State.  Moore v. State, 94 Ga. App. 210, 211 (1956). !

ü Every indictment of the grand jury shall be deemed sufficiently technical and correct which state that offense 
in the terms and language of the Code or so plainly that the nature of the offense charged may be easily 
understood by the jury.  Dunbar v. State, 209 Ga. App. 97, 98 (1993); Moore v. State, 94 Ga. App. 210, 213 
(1956). !

2.1.1 Test for sufficiency !
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ü Our courts have departed from an overly technical application of the fatal variance rule, focusing instead on 
materiality.  The true inquiry, therefore, is not whether there has been a variance in proof, but whether there 
has been such a variance as to affect the substantial rights of the accused.  The underlying reasons for the rule 
must be served: (1) the allegations must definitely inform the accused as to the charges against him so as to 
enable him to present his defense and not be taken by surprise, and (2) the allegations must be adequate to 
protect the accused against another prosecution for the same offense.  Mathews v. State, 258 Ga. App. 29, 32 
(2002) (citations omitted). !

ü The purpose of the indictment is to allow the defendant to intelligently prepare his defense and protect him 
from double jeopardy.  A post-conviction review of an allegation of a defective indictment is one of harmless 
error.  A defendant who was not misled to his prejudice by any alleged imperfection cannot obtain a reversal 
of his conviction on this ground.  The indictment at issue here informed Presley that the State intended to 
prove that he placed a handgun in the law library with the intention that Cochran use it to take control of a 
Barrow County peace officer in order to escape from the jail.  Because the conspiracy was not limited to 
assaulting a particular Barrow County peace officer, but extended to whoever stood between Cochran and 
freedom, the indictment did not need to specify a particular victim.  Presley v. State, 251 Ga. App. 823, 825 
(2001) (citations omitted). !

ü The general rule that allegations and proof must correspond is based upon the obvious requirements (1) that 
the accused shall be definitely informed as to the charges against him, so that he may be enabled to present 
his defense and not be taken by surprise by the evidence offered at the trial; and (2) that he may be protected 
against another prosecution for the same offense.  Even under this test, however, no averment in an 
indictment can be rejected as surplusage which is descriptive either of the offense or of the manner in which it 
was committed.  Harrison v. State, 192 Ga. App. 690, 691 (1989) (citations omitted). !

ü The instant indictment tracked the language of O.C.G.A. §16-5-21 in alleging that Wallace made “an assault 
upon the person of Joe Jones, with a handgun, a deadly weapon.”  This language is not too vague to inform 
the accused of the charges against him.  Wallace v. State, 216 Ga. App. 718, 719 (1985) (citation omitted). !

2.2 Date of offense !
2.2.1 General rule, must allege date of offense !
ü Absent some showing by the state that its evidence does not permit it to identify the exact dates of the crimes, 

we must conclude that the indictment counts in question are imperfect and thus subject to the special 
demurrer.  Blackmon v. State, 272 Ga. App. 854, 855 (2005) (fn omitted). !

ü An indictment alleging a crime against another is not perfect in form if it does not specify the date on which 
the crime was committed, unless, of course, the state has produced evidence showing that it cannot identify 
the date.  Here. The state has produced no such evidence, and the trial court erred in denying Blackmon’s 
special demurrer to the indictment for failing to specifically identify the dates of the alleged child molestation 
and rape offenses.  Blackmon v. State, 272 Ga. App. 854, 855 - 56 (2005). !

2.2.2 Exceptions !
ü Generally, an indictment which fails to allege a specific date on which the crime was committed is not perfect 

in form and is subject to a timely special demurrer.  This Court has recognized an exception to this rule where 
the evidence does not permit the state to identify a single date on which the offense occurred.  Blackmon v. 
State, 272 Ga. App. 854, 854 (2005) (fn omitted).  !

2.2.2.1 Child victim !
ü Evidence that the victim is a minor who is incapable of adequately articulating exactly when the offense 

occurred is a factor the trial court can take into account in determining whether the state carried its burden of 
showing that it cannot establish a specific date or time frame in which the offense or recurring offenses 
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occurred, no such evidence appears in the record before us, and it appears the trial court did not require the 
state to make any such showing below.  Absent such a showing, we must conclude that the indictment is 
imperfect and subject to the special demurrer.  Blackmon v. State, 272 Ga. App. 854, 855 (2005). !

2.2.2.2 Defendant cannot show surprise !
ü The purpose of the requirement of specificity in an indictment is to prevent surprise and to give a defendant 

appropriate notice to prepare his defense.  Appellant can hardly argue surprise inasmuch as he was on notice 
well in advance of trial that the state could not prove through the victim the exact date of the burglary.  
Moreover, appellant was aware that there was evidence that the burglary took place on a date certain.  In point 
of fact, Barton was able to and did introduce evidence of an alibi as to the date of the alleged burglary 
notwithstanding the absence of a grant of continuance.  We can find no error and certainly no prejudice to the 
appellant in the denial of his continuance or motion for new trial under the facts of this case.  Barton v. State, 
161 Ga. App. 591 (1981) (citations omitted). !

2.3 Place of offense !
ü The indictment showed the address of the burned property as Cleghorne Road, the house actually was located 

on George Washington Avenue.  …  The variance between the indictment and the proof did not misinform or 
mislead appellant in any manner that surprised him at trial or impaired his defense.  Nor can he be subjected 
to another prosecution for the same offense.  Accordingly, there was no fatal variance between the allegations 
and the proof.  Brown v. State, 250 Ga. App. 147, 149 (2001). !

ü The general rule requires specification in a burglary indictment of the particular business structure burglarized 
when that business operates from two or more locations in the county.  Brown v. State, 250 Ga. App. 147, 149 
(2001) (citations omitted). !

ü The burglary count charged that he did unlawfully enter the dwelling house of another at a certain address.  
The state proved that particular dwelling was burglarized and certain property had been removed.  The state’s 
witness did not testify in this instance that she was the wife of the owner but her testimony certainly discloses 
that she was a lawful occupant of the dwelling that was burglarized.  The state proved that the dwelling in 
question was entered without authority of the lawful occupant and items were stolen therefrom belonging to 
others.  We do not find a fatal variance here as the defendant was definitely informed as to the charges against 
him so as to enable him to present a defense and not be taken by surprise by the evidence offered at trial and 
he was amply protected against another prosecution for the same offense with reference to this dwelling 
house on the named date. Hefner v. State, 164 Ga. App. 692, 692-93 (1982). !

ü In this case the indictment charges the defendant with burglarizing a building of Darvin Byrd located in 
Columbia County, Georgia, but it failed to specify the location of the building in question.  This is not 
sufficient.  State v. Green, 135 Ga. App. 622, 623 (1975). !

3. Procedure for attacking indictment !
1. Demurrer !
ü One accused of crime has a right, if he demands it by timely demurrer, to have an indictment perfect in form 

and substance.  State v. Stamey, 211 Ga. App. 837, 838 (1994). !
2. Post conviction remedies !
ü A motion for new trial is not the proper method for attacking the sufficiency of an indictment.  Keith v. State, 

279 Ga. App. 819, 820 (2006). !
ü After a defendant has been convicted under an indictment and judgment has been entered on the conviction, 

the indictment may be challenged in a motion in arrest of judgment, which asserts that the indictment contains 
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a defect on its face affecting the substance and real merits of the offense charged and voiding the indictment, 
such as failure to charge a necessary element of a crime.  …  However, a motion in arrest of judgment must 
be filed within the same term of court in which the judgment was entered, and therefore, Keith’s motion was 
untimely.  Keith v. State, 279 Ga. App. 819, 820 - 21 (2006) (fn omitted). 

ü !!!!


