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1. General Rules !
§ In all cases, at the close of the evidence or at such earlier time during the trial 

as the court reasonably directs, any party may present to the court written 
requests that it instruct the jury on the law as set forth therein.  Copies of 
requests shall be given to opposing counsel for their consideration prior to the 
charge of the court.  The court shall inform counsel of its proposed action 
upon the requests prior to their arguments to the jury but shall instruct the jury 
after the arguments are completed.  The trial judge shall file with the clerk all 
requests submitted to him, whether given in charge or not.  O.C.G.A. §5-5-24 
(b).   !

§ Notwithstanding any other provision of this Code section, the appellate courts 
shall consider and review erroneous charges where there has been a 
substantial error in the charge which was harmful as a matter of law, 
regardless of whether objection was made hereunder or not. O.C.G.A. §5-5-24 
(c). !

§ Jury charge must be written or recorded and included in the trial transcript.  
See O.C.G.A. §17-8-56.  Craft v. State, 309 Ga. App. 698, 706 (2011) (fns 
omitted). !

ü The evidence necessary to justify a jury charge need only be enough to enable 
one to carry on a legitimate process of reasoning.  Jones v. State, 220 Ga. 
App. 784, 786 (1996) (citation omitted). !

2. Defenses !
ü The trial court must charge the jury on the defendant’s sole defense, even 

without a written request, if there is some evidence to support the charge.  
Even if a defendant pursues alternative defenses, it would be error to refuse to 
give the requested charges on those defenses if there is some evidence to 
support them.  Jones v. State, 220 Ga. App. 784, 784 (1996) (citations 
omitted). !
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ü When the evidence could support a charge on the defendant’s sole defense, 
such charge must be given by the trial court whether or not requested by the 
defendant.  Jones v. State, 304 Ga. App. 21, 23 (2010) (footnote omitted). !

3. Definitions !
ü Jury instructions need not specifically define terms of common usage and 

meaning.  We agree with the trial court that firearm is such a term and 
requires no specific definition.  Law v. State, 249 Ga. App. 253 (2001). !

4. Elements of the Crime !
ü A failure to charge in the exact language of O.C.G.A. §16-2-1 is not error 

where, as here, the court fully instructs on the essential elements of the crime 
charged, including, the requisite intent.  Ward v. State, 2271 Ga. 648, 654 
(1999). !

ü The charge contained nearly the precise language of the statute.  Because the 
charge was correct in substance, there was no error.  Hamilton v. State, 260 
Ga. 3, 5 (1990) (citation omitted). !

ü The Court erred in instructing the jury that it could find [Craft] guilty of 
possessing a firearm during commission of a felony in a manner not alleged in 
the indictment.... The indictment alleged that Craft committed the offense by 
possessing a firearm while committing criminal damage to property in the 
first degree.  In its charge to the jury , the court stated that a person commits 
the offense of possessing a firearm during the commission of a felony “when 
the person has on or within arm’s reach of his person a firearm during the 
commission of any or any attempt to commit a felony, which is any crime 
against or involving the person of another.” ... Criminal damage to property in 
the first degree is a felony that is a crime against or involving the person of 
another.  Evidence was presented that Craft possessed a firearm during the 
commission of criminal damage to property in the first degree.  However, 
evidence also was presented that Craft possessed a firearm during the 
commission of another felony that was a crime against or involving the person 
of another -- aggravated assault.... The possession offense was defined by the 
court as predicated on any felony against or involving her person of another, 
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evidence was presented thatCraft committed another such felony, and the 
court did not instruct the jury to limit its consideration only to the predicate 
felony specified in the indictment.  thus, we find that under these 
circumstances there was a reasonable possibility that the jury found Craft 
guilty of committing the offense in a manner not charged in the indictment, 
and that Craft’s right to due process accordingly was violated.  This error is 
sufficiently egregious to preclude a finding that it was waived, even though 
Craft did not object to the charge at trial.  For this reason, we reverse Craft’s 
conviction for possession of a firearm during the commission of a felony.  
Craft v. State, 309 Ga. App. 698, 704 - 05 (2011) (fns omitted). !

ü Absent a remedial instruction, reversible error occurs if the jury charge recites 
the statutory definition of a crime (which informs the jury the crime may be 
committed in various manners) when the indictment alleges that the crime 
occurred in a specific way.  If the jury charge is not cured, the conviction may 
be defective because of a fatal variance between the proof at trial and the 
indictment.  Green v. State, 240 Ga. App. 377, 379 (1999) (fn. omitted). !

3. Lesser-included Offenses !
ü A reckless conduct charge is not warranted ... This is because evidence that a 

defendant fired a gun into the air, and thereby placed another in reasonable 
apprehension of immediately receiving a violent injury, demonstrates the 
intent required for aggravated assault, not the criminal negligence required for 
reckless conduct.  Craft v. State, 309 Ga. App. 698, 706 (2011) (fns omitted). !

ü A trial judge never errs in failing to include a charge on a lesser included 
offense unless there is a written request to charge.  Brown v. State, 242 Ga. 
App. 858, 864 (2000). !

ü Where the uncontradicted evidence shows completion of the offense of armed 
robbery, and no evidence is presented to the effect that a weapon was not used 
in the robbery, the defendant is not entitled to a jury charge on the lesser 
included offenses of theft by taking or robbery by intimidation.  Crowder v. 
State, 241 Ga. App. 818, 819 (2000) (citation omitted). !

4. Limiting Instructions 



!4

Request for Instruction !  of !  4 111

!
ü It is well recognized that when evidence is admitted for one purpose, as it was 

in the instant case, it is not error for the court to fail to instruct the jury to limit 
its consideration to the one purpose for which it is admissible, in the absence 
of a request to so instruct the jury.  Appellant made only a general request for 
limiting instructions, which the trial court obviously did not construe as a 
specific request for contemporaneous limiting instructions.  When the trial 
court indicated that it would, in fact, give such instructions in its subsequent 
general charge, appellant did nothing to indicate that the timing, as well as the 
giving, of such instructions was a material consideration.  Accordingly, for all 
intents and purposes, the trial court complied with the only request that was 
made by appellant.  Hyde v. State, 205 Ga. App. 754, 757-58 (1992) (citation 
omitted). !

5. Time of Instruction 
  
ü O.C.G.A. §5-5-24 (b) requires that the trial court shall instruct the jury in the 

law after the closing arguments are completed.  While it is commendable that 
the trial judge gave the jurors preliminary instructions, before evidence was 
presented, to acquaint them with the nature of their duties and the basic 
principles of law they would apply during their deliberations, it cannot serve 
as a substitute for a complete jury charge, as the statute requires, after the 
evidence is closed and arguments concluded.  Blandburg v. State, 209 Ga. 
App. 752, 753-54 (1993).  The failure of the trial court to recharge the jury on 
the presumption of innocence and burden of proof after closing argument has 
been held by the Supreme Court to be error.  Griffith v. State, 264 Ga. 326 
(1994).  Little v. State, 230 Ga. App. 803, 805 (1998). !

ü In this case, the only eyewitness, besides Officer Tessmer and Alexander, was 
the confidential informant, whose identity was not revealed at trial.  The 
defendant exercised his constitutional right to remain silent and not testify in 
his own defense.  The testimony of Officer Tessmer was in direct conflict with 
the testimony of Alexander, who testified that the defendant was not present at 
their home on the night of July 25, 1991; that the defendant did not participate 
in the sale of the cocaine; and that the defendant’s work shirts did not have 
“Hugh” over the pocket, but either had his last name of “Little” or did not 
contain any name.  Under these circumstances, we cannot say that the failure 
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of the trial court to reiterate its instructions on the standard of proof and 
define “beyond a reasonable doubt” in the charge after closing arguments was 
harmless beyond a reasonable doubt and did not contribute to the verdict.  
Accordingly, we reverse.  Little v. State, 230 Ga. App. 803, 808 (1998) 
(citations omitted). !

6. Pattern Jury Instructions !
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Definition of Crime 
     
This defendant is charged with a crime against the laws of this state.  A crime is a 
violation of a statute of this state in which there is a joint operation of an act, or 
omission to act, and intention (or criminal negligence). !
O.C.G.A. §1621 !
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Intent   !
Intent is an essential element of any crime and must be proved by the state, beyond 
a reasonable doubt.  Intent may be shown in many ways, provided you, the jury, 
believe that it existed from the proven facts before you.  It may be inferred from 
the proven circumstances or by acts and conduct, or it may be, in your discretion, 
inferred when it is the natural and necessary consequence of the act.  Whether or 
not you draw such an inference is a matter solely within your discretion. !
Griffin v. State, 230 Ga. 449, 452, 453 (1973) 
Sandstrom v. Montana, 61 L. Ed. 2d 39 (1978) !
(Use the following charge with caution in cases involving "specific intent.") !
Criminal intent does not mean an intention to violate the law or to violate a penal 
statute, but means simply to intend to commit the act which is prohibited by a 
statute. !
Howard v. State, 222 Ga. 525 (1966) 
Kennedy v. State, 46 Ga. App. 42 (1932) 
Balark v. State, 81 Ga. App. 649 (1950) !
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No Presumption of Criminal Intent  !
This defendant will not be presumed to have acted with criminal intent, but you 
may find such intention, or the absence of it, upon a consideration of words, 
conduct, demeanor, motive, and other circumstances connected with the act for 
which the accused is being prosecuted.  !
O.C.G.A. §16-2-6 !
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1.20.10 Presumption of Innocence; Burden Of Proof; Reasonable Doubt !
The defendant is presumed to be innocent until proven guilty. The defendant enters 
upon the trial of the case with a presumption of innocence in his her favor. This 
presumption remains with the defendant until it is overcome by the State with 
evidence that is sufficient to convince you beyond a reasonable doubt that the 
defendant is guilty of the offense charged.  !
No person shall be convicted of any crime unless and until each element of the 
crime as charged is proven beyond a reasonable doubt.  The burden of proof rests 
upon the State to prove every material allegation of the indictment and every 
essential element of the crime charged beyond a reasonable doubt.   !
There is no burden of proof upon the defendant whatsoever, and the burden never 
shifts to the defendant to introduce evidence or to prove innocence.  When a 
defense is raised by the evidence, the burden is on the State to negate or disprove it 
beyond a reasonable doubt.   !
However, the State is not required to prove the guilt of the accused beyond all 
doubt or to a mathematical certainty.  A reasonable doubt means just what it says. A 
reasonable doubt is a doubt of a fair-minded, impartial juror honestly seeking the 
truth. A reasonable doubt is a doubt based upon common sense and reason. It does 
not mean a vague or arbitrary doubt but is a doubt for which a reason can be given, 
arising from a consideration of the evidence, a lack of evidence, or a conflict in the 
evidence. 
After giving consideration to all of the facts and circumstances of this case, if your 
minds are wavering, unsettled, or unsatisfied, then that is a doubt of the law, and 
you should acquit the defendant. But, if that doubt does not exist in your minds as 
to the guilt of the accused, then you would be authorized to convict the defendant. !
If the State fails to prove the defendant's guilt beyond a reasonable doubt, it would 
be your duty to acquit the defendant. !
During the charge to the jury, the trial court repeatedly and correctly instructed the 
jury that the State had the burden of proving defendant’s guilt beyond a reasonable 
doubt.  During the charge on judging the credibility of witnesses, however, the trial 
court made reference to a preponderance of the evidence standard.  …  The only 
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reference to the preponderance of the evidence was limited to the charge on 
evaluating the credibility of witnesses and did not relate in any way to the standard 
of proving guilt.  Where, as here, the correct charge on burden of proof was given 
multiple times, an incorrect phrase in an otherwise correct statement of the law 
could not have misled the jury and did not constitute prejudicial error.  Alexander 
v. State, 203 Ga. App. 375, 375 (1992) (citations omitted).   !
A correct charge presenting the law as to reasonable doubt concerning the whole 
case is all that one accused of a criminal offense is entitled to.  It is not incumbent 
upon the court to carve the case or the evidence into different propositions, and 
apply the rule as to reasonable doubt to one or more of them severally.  Burke v. 
State, 76 Ga. App. 612, 618 - 19 (1948) (citations omitted).. !!
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1.20.20 Bare Suspicion !
Facts and circumstances that merely place upon the defendant a grave suspicion of 
the crime charged or that merely raise a speculation or conjecture of the 
defendant's guilt are not sufficient to authorize a conviction of the defendant. !!
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1.20.30 Jury; Judges of Law and Facts !
Members of the jury, it is my duty and responsibility to determine the law that 
applies to this case and to instruct you on that law. You are bound by these 
instructions. It is your responsibility to determine the facts of the case from all of 
the evidence presented. Then you must apply the law I give you in the charge to the 
facts as you find them to be. !
Ga. Const. 1983, art. I, sec. 1, para. XI (a) 
State v. Freeman, 264 Ga. 276 (1994) !
The trial judge instructed the jury as follows: ‘The court charges you further that 
you are the judges both as to the law and facts in criminal cases.  The law you will 
take from the court as given you in charge.  The facts you will get from the 
witnesses who appear and testify, and from documentary evidence, and from the 
statement of the defendant, and to the facts as you find them to be you will apply 
the law as given you in charge by the court.  You are bound by the charge of the 
court as to the law, except that you are the judges of the law in applying the law to 
the facts as you find them to be.’ … The judge correctly told the jury the method to 
employ in applying the law as given them in charge by the court to the facts as they 
found them to be.  Thus, it seems obvious to us that the exceptions made in this 
ground are without merit.  Burke v. State, 76 Ga. App. 612, 616 - 17 (1948). !
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1.30.10 Evidence; Generally !
Evidence is the means by which any fact that is put in issue is established or 
disproved. Evidence includes all of the testimony of the witnesses and the exhibits 
admitted during the trial.  It also includes any stipulations, which are facts agreed 
to by the lawyers.  It does not include the indictment, the plea of not guilty, 
opening statements or closing arguments by the lawyers, or the questions asked by 
the lawyers. !!
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1.30.20 Direct and Circumstantial Evidence !
Evidence may be either direct or circumstantial or both. !
 In considering the evidence, you may use reasoning and common sense to 
make deductions and reach conclusions. You should not be concerned about 
whether the evidence is direct or circumstantial. “Direct evidence” is the testimony 
of a person who asserts that he or she has actual knowledge of a fact (such as an 
eyewitness) (such as by personally observing or otherwise witnessing that fact). 
“Circumstantial evidence” is proof of a set of facts and circumstances that tend to 
prove or disprove another fact by inference (that is, by consistency with such fact 
or elimination of other facts). There is no legal difference in the weight you may 
give to either direct or circumstantial evidence. 
  
 You would be authorized to convict only if the evidence [whether 
direct,circumstantial, or both] excludes all reasonable theories of innocence and 
proves the guilt of the accused beyond a reasonable doubt. !
 Direct evidence is that which may be seen or heard or otherwise directly 
sensed, such as by smell or taste or touch. It may be brought into court in the form 
of exhibits or the testimony of direct witnesses to such matters. It is evidence that 
points immediately to the issue in question. !
 When direct evidence, by inference, points to an obvious, likely, or 
reasonable conclusion — even though that conclusion was not directly seen, heard, 
smelled, tasted, or touched — that is said to be circumstantial (or indirect) 
evidence. Circumstantial evidence is the proof of facts or circumstances, by direct 
evidence, from which you may infer other related or connected facts that are 
reasonable and justified in light of your experience. It is evidence that only tends to 
establish a conclusion in question by its consistency with such conclusion or 
elimination of other conclusions. Sometimes circumstantial evidence may point to 
more than one conclusion.  
  
 To authorize a conviction (on circumstantial evidence), the proved facts 
must not only be consistent with the theory of guilt but also exclude every other 
reasonable theory other than the guilt of the accused. !
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 The law does not require a higher or greater degree of certainty on the part 
of the jury to return a verdict based upon circumstantial evidence than upon direct 
evidence. !
 Whether dependent upon direct evidence or circumstantial evidence or both, 
the true test is whether there is sufficient evidence or whether the evidence is 
sufficiently convincing to satisfy you beyond a reasonable doubt. If not, you must 
acquit; if so, you may convict.  !
 There is no rule that either circumstantial or direct evidence is stronger than 
the other if conflicting. The comparative weight of circumstantial evidence and 
direct evidence on any given issue is a question of fact for the jury to decide. !
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1.31.10 Credibility of Witnesses !
 The jury must determine the credibility of the witnesses.  In deciding this, you 
may consider all the facts and circumstances of the case, including the witnesses’ 
manner of testifying, their intelligence, their means and opportunity of knowing the 
facts about which they testify, the nature of the facts about which they testify, the 
probability or improbability of their testimony, their interest or lack of interest in 
the outcome of the case, and their personal credibility as you observe it. !!!
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1.31.11 Polygraph  !
There has been certain evidence admitted during the trial concerning a polygraph 
test and the polygraph examiner's opinions and conclusions as to its results. 
Polygraph evidence is considered opinion evidence and is governed by the law 
concerning opinion evidence as has been/will be given to you.  A polygraph 
examiner's opinion can only be used to indicate whether, at the time of the 
polygraph examination, the defendant witness believed that he she was telling the 
whole truth. You are not bound by the polygraph examiner's conclusions, and the 
examiner's testimony is not controlling on the issues and may be entirely 
disregarded by you. It is for you to decide what weight, if any, should be given to 
the evidence concerning the polygraph test, its results, and the examiner's opinions 
and conclusions. !
Johnson v. State, 208 Ga. App. 87(1) (1993) 
State v. Chambers, 240 Ga. 76, 80 (1977) !!
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1.31.30 Expert Witness !
Testimony has been given by certain witnesses who, in law, are termed experts. 
The law permits persons who are expert in certain areas to give their opinions 
derived from their knowledge of that area. The weight that is given to the 
testimony of expert witnesses is a question to be determined by the jury. The 
testimony of an expert, like that of any other witness, is to be received by you and 
given only such weight as you think it is properly entitled to receive. You are not 
required to accept the opinion testimony of any witness, expert or otherwise. !
O.C.G.A. §24-9-67  
McNorton v. State, 159 Ga. App. 604, 606(2) (1981) !!
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1.31.40 Witness, Attacked !
 In determining the credibility of witnesses and any testimony by them in 
court, you may consider, where applicable, evidence offered to attack the 
credibility or believability of any such witness (charge only those that apply).  
This would include evidence of: !

• Character for untruthfulness. Shown by (opinion of other witnesses), 
(reputation) (O.C.G.A. §24-6-608 (a)); or “Bad Acts” (cross-examination 
only)—Specific instances of conduct of the witness (in question), brought 
out on cross-examination of (that) (another) witness that may relate to (that) 
witness’s (in question’s) character for untruthfulness. O.C.G.A. 
§24-6-608(b)(1) and (2)  !

• Bias toward a party. Shown by “Bad Acts” (extrinsic evidence or cross- 
examination)—Specific instances of conduct of the witness (in question) that 
may relate to the witness’s (in question’s) bias toward a party. O.C.G.A. 
§24-6-608(b) !

• Felony conviction—Proof that the (witness) (defendant) has been convicted 
of the offense of __________. [Admit and charge only those offenses 
punishable by one year or more of imprisonment and only where the judge 
finds that the probative value of admitting the evidence conviction outweighs 
prejudicial effect to the accused. O.C.G.A. §§24-6-609(a)(1), 24-4-403; 
Quiroz v. State, 291 App. 423]  !

• Crime of Dishonesty conviction—Proof that the witness has been 
convicted of a crime involving (dishonesty) or (making a false statement).  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1.31.42 Witness, Supported  !
(Evidence and charge authorized only where a witness has been attacked.)  !
In determining the credibility of any witness whose credibility has been attacked as 
I have described above and any testimony by him or her in court, you may 
consider, where applicable, evidence offered to support the credibility or 
believability of any such witness. (Charge only those that apply.) This would 
include: !
• Character for truthfulness. Shown by (opinion of other witnesses) or 

(reputation) (O.C.G.A. §24-6-608(a)); or “Truthful conduct” (cross-
examination only). Specific instances of conduct of the witness (in question), 
brought out on cross-examination of (that) (another) witness, that may relate 
to (that) witness’s (in question’s) character for truthfulness; O.C.G.A. 
§24-6-608(b)(1) and (2) !

• Lack of bias toward a party. “Truthful conduct” (extrinsic evidence or cross- 
examination). Specific instances of conduct of the witness (only after the 
witness has been attacked) that may relate to the witness’s (in question’s) 
lack of bias toward a party. O.C.G.A. §24-6-608(b) !



!21

Request for Instruction !  of !  21 111

1.31.45 Witness, Impeached  !
(Only “IMPEACHMENT” statute retained)  !
To impeach a witness is to show that the witness is unworthy of belief. A witness 
may be impeached by disproving the facts to which the witness testified (O.C.G.A. 
§ 24-6-621); OR  !
The credibility of a witness may be attacked by disproving the facts to which the 
witness testified. !
It is for you to determine whether or not a witness has been impeached and to 
determine the credibility of such witness and the weight the witness's testimony 
shall receive in the consideration of the case. !
Noggle v. State, 256 Ga. 383(4) (presumption of truthfulness is dangerous) !
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1.31.47 Prior Statements  !
You may determine whether there was evidence that a witness testified falsely 
about an important fact during the course of the trial as opposed to some other time 
before this trial. In doing so, you may make a determination whether the 
misstatement was because of an innocent lapse in memory or an intentional 
attempt to deceive. You should consider all the facts and circumstances of any prior 
statements.  !!!!!
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1.31.80 Immunity or Leniency Granted Witness !
In assessing the credibility of a witness, you may consider any possible motive in 
testifying, if shown. In that regard you are authorized to consider any possible 
pending prosecutions, negotiated pleas, grants of immunity or leniency, or similar 
matters. You alone shall decide the believability of the witnesses.  !!
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1.31.90 Accomplice; Corroboration !
The testimony of a single witness, if believed, is sufficient to establish a fact. 
Generally, there is no legal requirement of corroboration of a witness, provided you 
find the evidence to be sufficient. 
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1.31.92 Accomplice; Corroboration !
An exception to this rule is made in the case of (specify felony charge), where the 
witness is an accomplice. The testimony of the accomplice alone is not sufficient to 
warrant a conviction. The accomplice’s testimony must be supported by other 
evidence of some type, and that evidence must be such as would lead to the 
inference of the guilt of the accused independent of the testimony of the 
accomplice. !
It is not required that supporting evidence be sufficient to warrant a conviction or 
that the testimony of the accomplice be supported in every material particular. 
The supporting evidence must be more than that a crime was actually committed 
by someone. It must be sufficient to connect the accused with the criminal act and 
must be more than sufficient to merely cast upon the accused a grave suspicion of 
guilt. !
Slight evidence from another source that connects the accused with the 
commission of the alleged crime and tends to show participation in it may be 
sufficient supporting evidence of the testimony of an accomplice. In order to 
convict, that evidence, when considered with all of the other evidence in the case, 
must be sufficient to satisfy you beyond a reasonable doubt that the accused is 
guilty. !
The sufficiency of the supporting evidence of an accomplice is a matter solely for 
you to determine. !
ü Corroboration of an accomplice is not necessary to sustain a misdemeanor 

conviction.  In re: A.F., 236 Ga. App. 60 (1999) (citation omitted). !
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1.31.93 Accomplice; Corroboration (GIVE ONLY IF APPLICABLE) !
(The testimony of one accomplice may be supported by the testimony of another 
accomplice. Whether or not the testimony of one accomplice does, in fact, support 
the testimony of another accomplice is a matter for you to determine.) 
Berry v. State, 124 Ga. App. 31 (1971) (another accomplice) !
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1.31.94 Coerced/Unknowing Participant Not Accomplice; No Corroboration  !
However, a witness is not an accomplice if the participation by the witness in the 
criminal enterprise was (due to coercion) (unknowing). There is no legal 
requirement of corroboration of a witness whose participation was (coerced) 
(unknowing). !
Whether or not any witness in this case was an accomplice is a question for you to 
determine from the evidence in this case. !
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1.31.96 Corroboration Required; Certain Offenses  !
An exception to this rule is made for the offense of (statutory rape, where the 
witness is the alleged victim) (terroristic threats, where the witness is the person to 
whom the alleged threat was communicated) (perjury, treason). (The testimony of 
the (victim) (person to whom the alleged threat was communicated) alone is not 
sufficient to warrant a conviction.) The testimony must be supported by other 
evidence of some type that supports a finding that the offense was committed. 
It is not required that supporting evidence be sufficient to warrant a conviction or 
that the testimony be supported in every material particular (nor as to the identity 
of the perpetrator). !
Slight evidence from another source that the crime was committed may be 
sufficient supporting evidence of the testimony of (the alleged victim) (person to 
whom the alleged threat was communicated). In order to convict, that evidence, 
when considered with all of the other evidence in the case, must be sufficient to 
satisfy you beyond a reasonable doubt that the accused is guilty. !
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1.32.10 Defendant's Failure to Testify  !
The defendant in a criminal case is under no duty to present any evidence tending 
to prove innocence and is not required to take the stand and testify in the case. If 
the defendant elects not to testify, no inference hurtful, harmful, or adverse to the 
defendant shall be drawn by the jury, nor shall such fact be held against the 
defendant in any way. !
Lakeside v. Oregon, 55 L. Ed.2d 319 (1978) 
Rowe v. State, 162 Ga. App. 742 (1982) !!
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1.32.16 Statement of Defendant !
A statement that the defendant allegedly made (while in custody) has been offered 
for your consideration. Before you may consider this as evidence for any purpose, 
you must determine whether the defendant’s statement was voluntary (O.C.G.A. 
§24-8-824) (and, if the statement was given in custody, whether the defendant was 
properly advised of his/her constitutional rights.) !
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1.32.17 Voluntariness Defined  !
To be voluntary, a statement must be freely and willingly given and without 
coercion, duress, threats, use of violence, fear of injury, or any suggestions or 
promises of leniency or reward. A statement induced by the slightest hope of 
benefit or the remotest fear of injury is not voluntary. To be voluntary, a statement 
must be the product of a free will and not under compulsion or any necessity 
imposed by others. !
(In determining voluntariness, you may also consider to what extent defendant was 
informed of his or her rights as discussed below, if applicable.) 
O.C.G.A. §24-8-824 !
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1.32.18 Circumstances of the Statements, etc.; Illegal Detention  !
You may consider the (legality), duration, and conditions of detention as factors 
relevant to the question of whether or not a statement was freely and voluntarily 
made. (However, under the law, in order for a statement to be excluded because of 
illegal detention, it must be shown that the statement was, in fact, induced by such 
illegal detention.) !
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1.32.19 Burden of Proof as to Voluntariness  !
The burden of proof is upon the State to establish that the statement was voluntary, 
that is, freely and willingly made. If you do not find that the statement was 
voluntary, you may not consider it for any purpose. !!
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1.32.21 Constitutional Rights !
First, was the defendant warned of his her constitutional rights, and did the 
defendant clearly understand and knowingly give up such rights? 
  
Those constitutional rights that must be explained and that must be understood and 
given up by the defendant before any statement is taken by the police are as 
follows:  !
a) The defendant had a right to remain silent,  !
b) If the defendant chose not to remain silent, anything he she said wrote signed 
could be used as evidence against the defendant in court, !
c) The defendant had a right to consult a lawyer before any questioning and to have 
the lawyer present with him her at all times during any questions, and !
d) If the defendant did not have money for a lawyer, a lawyer would have been 
provided for him her to represent him her before any questioning and to be present 
with him her during any questioning. !!
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1.32.22 Constitutional Rights (Juvenile) !
(Note: Charge the following, if requested, only if the defendant is a juvenile.) !
In considering whether a statement by a juvenile defendant was made with a 
knowing and intelligent waiver of his/her constitutional rights, you are to consider 
the totality of the circumstances. Factors you may consider to determine whether 
the defendant has made a knowing and intelligent waiver include but are not 
limited to: !

1. the age of the defendant,  !
2. the education of the defendant,  !
3. the knowledge of the defendant as to the substance of the charge and nature 

of his/her rights to consult an attorney,  !
4. whether the defendant was allowed to consult with relatives or an attorney,  !
5. whether the defendant was interrogated before or after formal charges had 

been filed,  !
6. methods used in questioning,  !
7. length of questioning,  !
8. whether the defendant refused to voluntarily give statements on prior 

occasions, and  !
9. whether the defendant withdrew or denied making the statement at a later 

date.  !!
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1.32.23 After Exercising Miranda Rights; Defendant Then Initiating Further 
Conversations !
If the defendant exercises any of these rights, such as requesting an attorney, the 
police cannot question the defendant any further without an attorney being present. !
If the police initiate continue conversation with the defendant after the defendant 
exercises such right, then any statement made to the police by the defendant after 
he she exercises such right would not be voluntary, and you must disregard it 
entirely and completely in reaching your verdict in this case.   
  
Edwards v. Arizona, 69 L. Ed.2d 984 (1981) !
In the event the defendant testifies, however, any voluntary statement may be used 
for purposes of impeachment. !
Harris v. New York, 401 U.S. 222 (1971) 
Beckwith v. State, 183 Ga. 871(4) (1936) !
However, if the defendant, solely on his her own initiative after exercising such 
rights, freely and voluntarily requests and initiates further conversation with the 
police without an attorney and without any request, instigation, coercion, duress, 
fear, or hope of benefit or reward or other action on the part of the police, then you 
would be authorized to consider it, provided you find from the evidence and the 
court's instructions that any such conversation or statement was otherwise freely 
and voluntarily given by the defendant. !
Edwards v. Arizona, 69 L. Ed.2d 984 (1981) !!!!
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1.32.40 Burden of Proof as to Rights !
The burden of proof is upon the State to establish that the warnings of all rights 
mentioned were given, that they were clearly understood and knowingly given up 
by the defendant, and that the statement was voluntary and was freely and 
willingly made. !!
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1.32.50 Conditions Precedent to Consideration of Statement !
If you find that all of the warnings as to defendant's constitutional rights were 
given, that the defendant did clearly understand the meaning of what was said and 
knowingly gave up such rights, and that the statement was voluntary, then you may 
consider it as evidence. If so, then you must apply the general rules for testing the 
believability of witnesses and decide what weight, if any, you will give to all or 
any part of such evidence. If you fail to find any one of the conditions that I have 
just described, you must disregard the statement entirely and give it no 
consideration in reaching your verdict except for purposes of impeachment.  !
Harris v. New York, 401 U.S. 222 (1971) 
Beckwith v. State, 183 Ga. 871(4) (1936) !!!!
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1.32.70 Corroboration; Defendant's Statement !
You should consider with great care and caution the evidence of any out-of-court 
statement allegedly made by the defendant offered by the state. The jury may 
believe any such statement in whole or in part, believing that which you find to be 
true and rejecting that which you find to be untrue. You alone have the duty to 
apply the general rules for testing the believability of witnesses and to decide what 
weight should be given to all or any part of such evidence. 

A defendant's statement unsupported by any other evidence is not sufficient to 
justify a conviction.  !
Proof beyond a reasonable doubt that the crime alleged has been committed may, 
but does not necessarily, constitute supporting evidence of a defendant's statement, 
if any. The law does not fix the amount of supporting evidence necessary. You 
must determine whether or not other evidence sufficiently supports a defendant's 
statement so as to justify a conviction. If you find that there was a statement made 
by the defendant that was supported by other evidence, the degree of proof 
necessary to convict is that you be satisfied of the guilt of the defendant beyond 
any reasonable doubt. !!
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1.33.10 Confession by One Defendant at Joint Trial !
Any out-of-court statement made by one of the defendants on trial in this case after 
the alleged criminal act has ended may be considered only against the person who 
made the statement and only if you find that such statement was freely and 
voluntarily made.  If you find that an out-of-court statement was made to the police 
freely and voluntarily by a defendant on trial in this case, then you are to consider 
the statement only as against the particular defendant who made it. !
O.C.G.A. §24-3-52 !!
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1.34.10 Similar or Connected Offenses or Transactions !
Sometimes evidence is admitted for a particular purpose. Such evidence may be 
considered by the jury for the sole issue, or purpose, for which the evidence is 
introduced and not for any other purpose.  The law provides that evidence of other 
offenses transactions of this defendant that are similar or connected to the offense 
for which the defendant is on trial may be considered for the limited purpose of 
showing, if it does, the identity of the perpetrator State of Mind Consciousness of 
Guilt Lustful Disposition santy or insanity Course of Conduct Intent Motive Plan 
Relationship to the Victim Res gestae Circumstances Connected with Defendant’s 
Arrest Victim’s actions.  Such evidence, if any, may not be considered by you for 
any other purpose. !
Watson v. State, 230 Ga. App. 79, 82(5) (1998);  
Hall v. State, 230 Ga. App. 741, 742 (1998). !
The defendant is on trial for the particular offense charged in this bill of indictment 
only, and he she is not on trial for the other offenses transactions. The court does 
not express an opinion as to whether the defendant has committed any other 
offense; this is solely a matter for your determination.  However, I further instruct 
you that before you may consider any other offenses transactions for the limited 
purpose purposes stated, you must first determine whether the accused committed 
the other offenses transactions.  If so, you must then determine whether the act was 
similar enough to the crime charged in the indictment such that proof of the other 
offenses transactions, tends to prove the crime charged in the indictment, keeping 
in mind the limited purpose of such evidence. !
U.S.C.R. 31.3. Notice of Prosecution's Intent to Present Evidence of Similar 
Transactions 
Campbell v. State, 234 Ga. 130, 131-32 (1975) (admissible despite lapse of seven 
years; balancing test) 
French v. State, 237 Ga. 621(3) (1976) (requiring evidence establishing that the 
defendant committed the independent crime) 
Clemson v. State, 239 Ga. 357, 361(3) (1977) (requiring evidence establishing 
sufficient similarity or connection to the offense charged) 
Johnson v. State, 242 Ga. 649, 653(3) (1978) (exception has been most liberally 
extended in the area of sexual offenses) 
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State v. Johnson, 246 Ga. 654, 655(1) (1980) (admissible to prove identity) 
Dowling v. United States, 493 U.S. 342, 350, 354, 110 S. Ct. 688, 107 L. Ed.2d 
708 (1990) (double jeopardy clause does not preclude the evidentiary use of a prior 
crime, even when the defendant has been acquitted) 
Gilstrap v. State, 261 Ga. 798, 799 (1991) (child molestation case; may be 
admissible after 11 or 19 years; 31-year lapse makes independent crime too 
remote) 
Stephens v. State, 261 Ga. 467, 468-69(6) (1991) (drug sale; proof required at trial 
of similarity; certified copy of conviction normally insufficient) 
Williams v. State, 261 Ga. 640, 641-42(2) (1991) (drug case; procedure under 
U.S.C.R. 31.3(B); three-part test: (1) purpose, (2) identification, and (3) proof of 
the former tends to prove the latter) 
Smith v. State, 206 Ga. App. 557, 558(1) (1992) (bent of mind, motive, or intent; 
less similarity than when identity is sought to be proved) 
Sheppard v. State, 205 Ga. App. 373, 374(2) (1992) (predisposition; rebut defense 
of entrapment) 
Bradford v. State, 261 Ga. 512, 513 (1992) (corroboration of accomplice 
testimony) 
Bradford v. State, 261 Ga. 833, 834 (1992) (corroboration of accomplice testimony 
connecting party to crime) 
Rash v. State, 207 Ga. App. 585, 586-87(3) (1993) (corroboration of victim 
testimony in sex crime) 
Adams v. State, 208 Ga. App. 29, 32-36(2) (1993) (child molestation case; 
evidence of any sexual abuse of young children is sufficient to establish similarity 
requirement; must present trier of fact with evidence that accused committed the 
independent offense; balancing probative value against prejudicial impact) 
Freeman v. State, 268 Ga. 185, 187(4) (1997) (standard of proof is a preponderance 
of the evidence) !
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1.34.20 Prior Difficulties between Parties !
Evidence of prior difficulties between the defendant and the alleged victim has 
been admitted for the sole purpose of illustrating, if it does so illustrate, the State of 
feeling between the defendant and the alleged victim and the bent of mind and 
course of conduct on the part of the defendant.  Whether this evidence illustrates 
such matters is a matter solely for you, the jury, to determine, but you are not to 
consider such evidence for any other purpose. !
White v. State, 242 Ga. 21(4) (1978) 
Wall v. State, 269 Ga. 506, 509(2) (1998) (U.S.C.R. 31.1 and 31.3 not applicable) !!
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1.35.10 Identification; Reliability !
Identity is a question of fact for you to determine. Your determination of identity is 
dependent upon the credibility of the witness or witnesses offered for this purpose. 
You should consider all of the factors previously charged you regarding credibility 
of witnesses.   !
Some, but not all, of the factors you may consider in assessing reliability of 
identification are: !
a) the opportunity of the witness to view the alleged perpetrator at the time of the 
alleged incident; !
b) the witness's degree of attention toward the alleged perpetrator at the time of the 
alleged incident; !
d) the possibility of mistaken identity; !
e) whether the witness's identification may have been influenced by factors other 
than the view that the witness claimed to have; and !
f) whether the witness on any prior occasion did not identify the defendant in this 
case as the alleged perpetrator. !
Generally !
a)  The opportunity of the witness to view the alleged perpetrator at the time of 
the alleged incident; !
b)  The witness's degree of attention toward the alleged perpetrator at the time of 
the alleged incident; !
d)  The possibility of mistaken identity; !
e)  Whether the witness's identification may have been influenced by factors 
other than the view that the witness claimed to have; and !
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f)  Whether the witness on any prior occasion did not identify the defendant in 
this case as the alleged perpetrator. !
ü Prior to trial court held a hearing to determine the admissibility of the 

photographic evidence.  Following this hearing, the trial court determined that 
the photographic lineup in the present case was not impermissibly suggestive 
and did not give rise to a substantial likelihood of misidentification.  The jury 
charges requested by Fuller cite case addressing the legal determination; thy 
do not address whether the charges are appropriate for the jury.  Because the 
admissibility of photographic identification evidence is an issue for a judge to 
determine, it would have been improper for the trial court to charge the jury 
regarding an issue strictly within the trial court’s responsibility.  Fuller v. 
State, 295 Ga. App. 439, 444 (2009) (footnote omitted). !

g) Level of certainty !
ü Fuller correctly asserts the trial court erred when it instructed the jury that, 

when considering the reliability of an eyewitness identification, the jury could 
“consider the level of certainty that is shown by the witness about his or her 
identification.”  The Supreme Court of Georgia has advised trial courts to 
refrain from giving the pattern jury instruction on eyewitness identification.  
However, we find the giving of the charge in this case to be harmless error.  
Fuller v. State, 295 Ga. App. 439, 443 (2009) (footnote omitted). !
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1.35.11 Identification; Burden of Proof !
It is for you to say whether, under the evidence in this case, the testimony of the 
witnesses and the facts and circumstances of the case sufficiently identify this 
defendant beyond a reasonable doubt as the perpetrator of the alleged crime or that 
the defendant was a party to it. It is not necessary that the defendant show that 
another person committed the alleged offense.  If you do not believe that the 
defendant has been sufficiently identified as the person who committed the alleged 
crime or was a party to it, or if you have any reasonable doubt about such, then it 
would be your duty to acquit the defendant.  The burden of proof rests upon the 
State to prove, beyond a reasonable doubt, the identity of this defendant as the 
person who committed the crime alleged in this bill of indictment. !
(Identification of a witness, viz., corroboration. Strickland v. M. & Council, City of 
Athens, 111 Ga. App. 280, 281(2) (1965) and citations.) 
(Identification of defendant. Hightower v. State, 225 Ga. 681, 682-83(2) (1969); 
Shepard v. State, 234 Ga. 75, 77 (1975).) 
(Identification by a witness of a person or thing is necessarily a matter of opinion, 
and when accompanied with the facts on which it is founded, it is always 
admissible. Berry v. State, 10 Ga. 511-29 (1851).) 
U.S. v. Wade, 18 L. Ed.2d 1149 (1967) 
Baier v. State, 124 Ga. App. 334 (1971) !!
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1.35.20 Fingerprints !
Certain evidence of fingerprint comparison has been admitted by the court for your 
possible consideration.  Identification by fingerprint comparison is opinion 
evidence and is dependent upon the credibility and accuracy of the expert witness 
witnesses called for that purpose as well as the following factors:  !
a) the validity of the theory of identification by fingerprint comparison, !
b) the credibility of the witness who performs other necessary functions in making 
the comparison such as inked finger impressions and latent lifts, and !
c) the accuracy of procedures in identifying, preserving, recording, and 
maintaining integrity of the physical evidence, all of which are questions for the 
jury. !
Fingerprint evidence is also governed by the rules on circumstantial evidence.  
If you believe that fingerprints corresponding to those of the accused were found 
and identified, their evidentiary value, if any, would be diminished to the extent 
that they could reasonably have been left at the scene on the articles alleged at a 
time or under circumstances that would be consistent with innocence.   !
A verdict of guilty may not rest upon fingerprint identification alone, unless you 
are satisfied beyond a reasonable doubt that fingerprints left by the accused were in 
fact found and that they could only have been impressed by the accused at the 
scene on the articles alleged at the time of the commission of the crime and that 
such identification under all of the facts and circumstances of the case is sufficient 
to satisfy your mind of the guilt of the accused to the exclusion of any other 
reasonable theory and beyond a reasonable doubt.  !!



!48

Request for Instruction !  of !  48 111

1.35.30 DNA !
Evidence relating to DNA comparison has been admitted for your consideration. 
Identification by DNA comparison is considered opinion evidence and is governed 
by the law concerning opinion testimony as has been given to you.  As opinion 
testimony, evidence relating to DNA comparison is dependent upon many factors. 
Among the factors are the credibility (or believability) and accuracy of the 
witnesses who were involved with the process of obtaining, identifying, 
preserving, recording, and maintaining the physical evidence and upon the 
accuracy and validity of the testing procedures themselves that were used to form 
such opinions. All of these issues are matters for you to consider and determine.  It 
is for you to determine what weight, if any, you will give to the evidence relating to 
DNA comparison in your decision in this case. !
Caldwell v. State, 260 Ga. 278 (1990) !!
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1.36.20 Dying Declaration !
If a person is dying and is aware that he she is dying, and if under those conditions 
that person makes a statement as to the cause of death  the person who killed the 
declarant, such statement, even though hearsay, would be admissible.  
Whether or not such a statement was made, and if made, whether it was truthful 
and accurate, as well as whether such a statement was correctly recorded or 
repeated are all questions of fact for you, the jury, to decide under all of the facts 
and circumstances of the case.  Before you would be authorized to consider any 
such statements, however, you must first be satisfied that the statement, if any, was 
made while the person making the statement was dying and while the person was 
aware that he she was dying.  If you find both of these conditions to be true, the 
statement would qualify as a "dying declaration" and would be testimony to be 
considered along with all other testimony in the case under the instructions given 
you. !
O.C.G.A. §24-3-6 
Owens v. State, 11 Ga. App. 419 (1912) 
Gibbons v. State, 137 Ga. 786 (1912) 
Knight v. State, 12 Ga. App. 111 (1913) 
Cooper v. State, 182 Ga. 42 (1936) 
Williams v. State, 256 Ga. 460 (1986) !
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1.42.10 Parties to Crime !
Every party to a crime may be charged with and convicted of commission of the 
crime.  
A person is a party to a crime only if that person: !
a) directly commits the crime; or !
b) intentionally helps in the commission of the crime; or  !
c) intentionally advises, encourages, hires, counsels, or procures another to commit 
the crime; or !
d) intentionally causes some other person to commit the crime under such 
circumstances that the other person is not guilty of any crime either in fact or 
because of legal incapacity.  !
O.C.G.A. §16-2-20 !
ü At trial, to explain Jackson’s possession of the cocaine found on him by 

police, Jackson’s attorney questioned witnesses about the possibility that the 
driver of the vehicle in which Jackson rode could have given the drugs to 
Jackson or could have forced him into actual possession.  On the theory that 
the driver handed Jackson the cocaine in the moment before he was searched 
(and Jackson therefore did not “knowingly” possess the cocaine), defense 
counsel also questioned police about possible fingerprint evidence showing 
who else may have possessed the contraband.  In his closing argument, 
defense counsel argued that the driver used Jackson as a scapegoat for her 
exclusive possession of the cocaine and simply “left Mr. Jackson holding the 
bag, holding the bag literally.”  However, there was also evidence that the 
drive picked up Jackson based on an arrangement with her friends who were 
using drugs and who had called Jackson from the driver’s home telephone.  
The driver testified that Jackson paid her for the ride by giving her two pieces 
of crack cocaine from his bag, and that upon seeing the police following their 
car, Jackson warned the driver of their presence.  In sorting out these versions 
of events, the jury benefited from the party to a crime instruction.  A person’s 
participation in a crime as a party may be inferred from that person’s 
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presence, companionship, and conduct before, during and after the crime, and 
these factors could have directly informed the jury’s deliberation as they 
weighed Jackson’s culpability in light of the varying evidence.  Therefore, the 
trial court’s charge on party to a crime was helpful as a legitimate part of the 
jury’s reasoning process.  Jackson v. State, 295 Ga. App. 427, 434 (2009) 
(citations and footnoted omitted). !
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1.50.10 Statute of Limitations !
Members of the jury, the law of our state sets a time limit upon the State in starting 
prosecution of most criminal offenses. This accused is on trial for the offense of 
brief description of the offense charged in violation of O.C.G.A. §Code Section.  
Under Georgia law, prosecution for this offense must begin within years years after 
the offense has been committed.  If you find from the evidence that the indictment 
or accusation in this case was not filed within years years after the offense was 
committed, it would be your duty to acquit this defendant. !
O.C.G.A. §17-3-1 !!
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1.50.11 Statute of Limitations; Tolling !
In calculating this period of time, you should exclude from your calculation any 
period of time during which the evidence shows that: !
a) the accused has absconded with intent to avoid prosecution;  !
b) the person committing the crime was unknown; !
c) the accused was a government officer or employee, and the crime charged is a 
theft by conversion of public property while the accused was such an officer or 
employee; or !
d) the accused was a guardian or trustee, and the crime charged is theft by 
conversion of property of the ward or beneficiary. !
O.C.G.A. §17-3-2; see also O.C.G.A. §17-3-2.1 for youthful victims, certain 
crimes  
Danuel v. State, 262 Ga. 349 (1992) !!
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1.50.12 Statute of Limitations; Burden of Proof !
When statue of limitations is raised, the burden is on the State to prove that the 
offense occurred within the statute of limitations beyond a reasonable doubt. !!
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1.51.10 Venue; Generally !
The law provides that criminal actions shall be tried indicted in the county in 
which the crime was committed except as otherwise provided by law. !
Venue, that is, the crime was committed in Lumpkin County, is a jurisdictional fact 
that must be proved by the State beyond a reasonable doubt as to each crime 
charged in the indictment just as any other element of the offense offenses. Venue 
may be proved by direct or circumstantial evidence, or both. !
O.C.G.A. §17-2-2 !
ü Whenever this Court considers a claim of an erroneous jury instruction, we 

evaluate the jury charge as a whole.  Here, the trial court first read the 
indictment to the jury, which plainly alleges that the theft occurred in DeKalb 
County.  The court then charged the jury that the State has the burden to prove 
every allegation in the indictment beyond a reasonable doubt.  The court 
further charged that criminal actions must be tried in the county where the 
crime was committed, and that “venue – that is, that the crime was committed 
in DeKalb County – is a jurisdictional fact, which must be proved by the State 
... to a moral certainty and beyond a reasonable doubt.”  In charging on the 
form of the verdict, the court again instructed the jury that in order to return a 
guilty verdict, it must find, among other things, that the offenses alleged in the 
indictment occurred in DeKalb County.  The jury charge, taken as a whole, 
clearly and correctly instructed the jury that venue for the theft alleged in the 
indictment must be proved in DeKalb County, no elsewhere.  Jackson v. State, 
284 Ga. 826, 829 - 30 (2009) (citations omitted). !

Jones v. State, 272 Ga. 900 (2000) 
(Give appropriate venue instruction in every case. Lynne v. State, 275 Ga. 288(3) 
(2002), Graham v. State, 275 Ga. 290(3) (2002).) 
(Note:  O.C.G.A. §17-2-2(c) and (h) are potentially burden shifting and should not 
be quoted verbatim.  See Napier v. State, Halley v. State, 276 Ga. 769 (2003) for 
suggested language.) !!
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1.51.11 Venue; Theft !
In a prosecution for the offense of brief description of theft (type of theft) offense 
in violation of O.C.G.A. § Code Section, the crime shall be considered as having 
been committed in any county in which the accused exercised control over the 
property that was the subject of the alleged theft. !
O.C.G.A. §16-8-11 !
1.51.12 Venue; Extortion !
O.C.G.A. §16-8-16 !
1.51.13 Venue; Computer-Related Offenses !
O.C.G.A. §16-9-94 !
1.51.14 Venue; R.I.C.O. !
O.C.G.A. §16-14-11 !!
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1.51.15 Venue; Conspiracy to Commit a Crime (Separate Offense) !
In a prosecution for the offense of conspiracy to commit the crime of brief 
description of offense, as alleged in this indictment, the crime shall be considered 
to have been committed in any county in which an overt act was committed to 
further the conspiracy. !
In a prosecution for an offense as alleged in this indictment on the theory of party 
to a crime conspiracy as I have instructed you, it is not necessary in order to 
establish venue that the State prove that the defendant ever entered Lumpkin 
County, provided you find beyond a reasonable doubt that the substantive offense 
was committed in Lumpkin county and you further find beyond a reasonable doubt 
that the defendant was a party to the crime conspirator in the crime. !
Caldwell v. State, 142 Ga. App. 831 (1977) 
Jones v. State, 135 Ga. App. 893(7) (1975) 
Osborn v. State, 161 Ga. App. 132 (1982) !!
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1.51.16 Venue; Crime Committed by Mail or Telephone !
Venue of a crime committed by mail telephone shall be in the county in which the 
mail matter telephone conversation transmitted is delivered or received and takes 
effect. !
Rose v. State, 4 Ga. App. 588(2)(c) (1908) 
Overcash v. State, 111 Ga. App. 549 (1965) 
Bowler v. State, 145 Ga. App. 633 (1978)  
(may not be applicable out of state; see R. M. Rose Co. v. State, 133 Ga. 353 
(1909)) !
1.51.17 Venue; Securities Violation !
O.C.G.A. §10-5-15 !!
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1.51.18 Venue; Abandonment !
In a prosecution for the offense of abandonment of a dependent child, venue shall 
be in the county in which the child resides at the time of the swearing out of the 
warrant.  !
(Define domicile. See O.C.G.A. §19-2-1.) 
O.C.G.A. §19-10-1 !
1.51.19 Venue; Specialized Land Transactions !
O.C.G.A. §44-3-138 !
1.51.20 Venue; Special Circumstances !
If the crime: !
a) was committed on the boundary line of two counties . . . , !
b) was criminal homicide . . . , !
c) commenced outside the state . . . , !
d) was committed while in transit . . . , !
e) was committed on the water boundaries of two counties . . . , !
f) was committed on the water boundaries of two states . . . , or !
g) was committed in more than one county. . . . !
(See O.C.G.A. §17-2-2 to complete the above charges.) !!
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1.60.10 Verdict; Generally !
(Make appropriate adjustments for multiple counts and multiple defendants.) !
If, after considering the testimony and evidence presented to you, together with the 
charge of the court, you should find and believe beyond a reasonable doubt that the 
defendant in Lumpkin County, Georgia, did on or about date of offense commit the 
offense offenses of brief description of offense as alleged in count 1 the indictment, 
you would be authorized to find the defendant guilty of count 1. In that event, the 
form of your verdict would be, "We, the jury, find the defendant guilty of count 1." !
If you do not believe that the defendant is guilty, or if you have any reasonable 
doubt as to the defendant's guilt, then it would be your duty to acquit the defendant, 
in which event the form of your verdict would be, "We, the jury, find the defendant 
not guilty of count 1." !!
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1.60.11 Lesser Offense !
If you do not believe beyond a reasonable doubt that the defendant is guilty of brief 
description of offense in violation of O.C.G.A. §Code Section, but do believe 
beyond a reasonable doubt that the defendant is guilty of brief description of lesser 
included offense in violation of O.C.G.A. §Code Section then you would be 
authorized to find the defendant guilty of brief description of lesser included 
offense in violation of O.C.G.A. §Code Section, and the form of your verdict in 
that event would be, "We, the jury, find the defendant guilty of brief description of 
lesser included offense in violation of O.C.G.A. §Code Section." !
State v. Stonaker, 236 Ga. 1 (1976) !!
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1.60.12 Multiple Defendants !
Though you may consider all of the evidence as a whole, conviction of one 
defendant does not necessarily require conviction of another or all. You, the jury, 
must determine the guilt or innocence of each defendant separately. !
Porter v. State, 182 Ga. App. 624(1) (1987) 
Jones v. State, 207 Ga. App. 46(3) (1993) 
Nicholson v. State, 265 Ga. 711(3), 713 (1995) !!!
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1.62.00 Sentencing; Aggravation !
Where applicable (properly indicted and there is supporting evidence), the judge 
must 
1.  charge the jury on the applicable aggravating factor(s), 
2.  charge the jury on the state’s burden, and 
3.  obtain a special finding in the verdict (preferably by submitted form). 
Apprendi v. New Jersey, 530 US 466; 120 S. Ct. 2348 (2000) !
EXAMPLE—If you find the defendant guilty, you should further specify in your 
verdict in the place provided whether you do or do not find that (EXAMPLE: the 
defendant was acting in a fiduciary capacity; the victim was age 65 or older at the 
time of the offense, etc.). !
As to this issue, the state, likewise, has the burden of proof beyond a reasonable 
doubt. !
The Pattern Jury Instructions Committee is aware of the following instances in 
which the holding of Apprendi may apply, though there may be more. !
2.05.30  Battery; Simple.  If a victim falls into one of several categories listed in 
O.C.G.A. §16-5-23(c)-(h), the offense is increased from a misdemeanor to a 
misdemeanor of a high and aggravated nature.  O.C.G.A. §16-5-23. !
2.06.10  Terroristic Threats and Acts.  If the victim suffers serious physical injury 
as a direct result of the act giving rise to conviction, the fine increases to $250,000 
and imprisonment from 5 to 40 years.  O.C.G.A. §16-11-37. !
2.20.10 et seq.  Statutory Rape.  If the defendant is 21 years of age or older, the 
penalty changes from 1 to 20 years to 10 to 20 years.  Also, if the victim is at least 
14 years of age and the defendant is no more than three years older, the offense is a 
misdemeanor.  O.C.G.A. §16-6-3. !
2.31.10 et seq.  Robbery.  If the victim is over 65 years of age, punishment 
increases from 1 to 20 to 5 to 20 years, but the maximum sentence does not 
change.  O.C.G.A. §16-8-40. 
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2.33.10et seq.  Theft.  The value distinction is covered in the present charge; 
however, there are other facts that could enhance punishment such as  
(a) any amount of anhydrous ammonia;  
(b) property taken in breach of fiduciary obligation (1 to 15 years);  
(c) if the property was a memorial to the dead or any ornamentation, flower, tree, 
or shrub placed on, adjacent to, or within any enclosure of a memorial to the dead 
(1 to 3 years);  
(d) shoplifting--over $300 is a felony; 
(e) theft of motor vehicle or vehicle part (1 to 10 years); 
(f) while engaged in telemarketing conduct (1 to 10 years); and 
(g) theft of destructive device, explosive, or firearm (1 to 10 years).   
O.C.G.A. §16-8-12. !
Other offenses not covered in Suggested Pattern Jury Instructions that may be 
affected by the holding in Apprendi include the following: !
Contributing to the delinquency of a minor.  If the offense results in serious bodily 
injury or death of a child, the offense becomes a felony.  O.C.G.A. §16-12-1. !
Fleeing or attempting to elude an officer. The act becomes a felony if, in fleeing the 
offer, the defendant operates his vehicle in excess of 30 miles per hour above the 
posted speed limit, strikes or collides with another vehicle or a pedestrian, flees in 
traffic conditions that place the general public at risk of receiving serious injury, or 
leaves the state.  O.C.G.A. §40-6-395(b). !
“Hate crimes.”  If the defendant intentionally selected any victim or property of the 
victim because of bias or prejudice, the statute directs increases for fines and 
extending the sentence.  O.C.G.A. §17-10-17. !!!
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1.70.10 Court Has No Interest in Case !
By no ruling or comment that the court has made during the progress of the trial 
has the court intended to express any opinion upon the facts of this case, upon the 
credibility of the witnesses, upon the evidence, or upon the guilt or innocence of 
the defendant. !
ü It is error for a court to state facts issuing from contested evidence.  Brimidge 

v. State, 287 Ga. App. 23, 25 (2007). !
ü Remarks made by the court to counsel touching questions of law and fact, 

which are not a portion of the court’s charge to the jury, will not be a good 
ground of a motion for new trial, unless a motion for mistrial was made at the 
time, although the remarks contain an expression of opinion which would not 
have been permissible in a charge to the jury.  Jefferson v. State, 101 Ga. App. 
308, 310 (1960) (citation omitted). !
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1.70.20 Sentencing; Responsibility for !
You are only concerned with the guilt or innocence of the defendant. You are not to 
concern yourselves with punishment. !
Wilson v. State, 233 Ga. 479 (1975) !!



!67

Request for Instruction !  of !  67 111

1.70.30 Deliberations !
One of your first duties in the jury room will be to select one of your number to act 
as foreperson, who will preside over your deliberations and who will sign the 
verdict to which all twelve of you freely and voluntarily agree.  !
You should start your deliberations with an open mind. Consult with one another 
and consider each other's views. Each of you must decide this case for yourself, but 
you should do so only after a discussion and consideration of the case with your 
fellow jurors. Do not hesitate to change an opinion if you are convinced that it is 
wrong. However, you should never surrender an honest opinion in order to be 
congenial or to reach a verdict solely because of the opinions of the other jurors.  !!
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1.70.40 Unanimous Verdict  !
Whatever your verdict is, it must be unanimous, that is, agreed by all. The verdict 
must be in writing and signed by one of your members as foreperson, dated, and 
returned to be published in open court. !
1.70.50 Alternate Jurors !
(Give appropriate instructions.) !!
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1.70.60 Retire to Jury Room  !
You may now retire to the jury room, but do not begin your deliberations until you 
receive the indictment and any evidence that has been admitted in the case. !
Bailiff, escort the jury to the jury room. !
 !!
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1.70.70 Jury (Hung) !
You have now been deliberating upon this case for a considerable period of time, 
and the court deems it proper to advise you further in regard to the desirability of 
agreement, if possible. The case has been exhaustively and carefully tried by both 
sides and has been submitted to you for decision and verdict, if possible, and not 
for disagreement. It is the law that a unanimous verdict is required. While this 
verdict must be the conclusion of each juror and not a mere acquiescence of the 
jurors in order to reach an agreement, it is nevertheless necessary for all of the 
jurors to examine the issues and questions submitted to them with candor and 
fairness and with a proper regard for and deference to the opinion of each other. A 
proper regard for the judgment of others will greatly aid us in forming our own 
judgment.  Each juror should listen to the arguments of other jurors with a 
disposition to be convinced by them. If the members of the jury differ in their view 
of the evidence, the difference of opinion should cause them all to scrutinize the 
evidence more closely and to reexamine the grounds of their opinion. Your duty is 
to decide the issues that have been submitted to you if you can conscientiously do 
so. In conferring, you should lay aside all mere pride of opinion and should bear in 
mind that the jury room is no place for taking up and maintaining, in a spirit of 
controversy, either side of a cause. You should bear in mind at all times that, as 
jurors, you should not be advocates for either side. You should keep in mind the 
truth as it appears from the evidence, examined in the light of the instructions of 
the court. You may again retire to your room for a reasonable time and examine 
your differences in a spirit of fairness and candor and try to arrive at a verdict. !
ü In this case, the record shows that, over the course of several days, the jury 

sent four notes to the trial court indicating that they were not able to reach a 
unanimous verdict.  Following the third note, the trial court gave the jury the 
Allen  charge, over Manley’s objection.  Following the Allen charge, the jury 1

again indicated that it could not reach a verdict.  At that point, the trial court 
called the jury into the courtroom, and the foreman told the trial court that the 
split was presently 8 – 4 and that there had been movement on the vote that 
day.  The trial court then sent the jury back for more deliberations, stating that 
“both sides would like to have a verdict if we could.” … It cannot be said that 

 Allen v. United States, 164 U.S. 492 (1896). 1
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the trial court’s statement was improperly coercive.  In Jenkins  upon which 2

Manley relies, the trial court improperly instructed the jury: “You have got to 
reach a verdict in this case.”  Here, in contrast, the trial court merely informed 
the jury that “both sides would like to have a verdict” if possible.  While the 
statement by the trial court Jenkins was coercive because it indicated to the 
jury that they had no choice but to reach a verdict, the statement by the trial 
court in this case cannot be considered coercive because it did not imply in 
any way that a verdict was required.  Manley v. State, 284 Ga. 840, 846 - 47 
(2009). !!!

 Jenkins v. United States, 380 U.S. 445 (1965). 2!
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§ 2.76.10.  Possession of drugs, narcotics, etc.; joint, several, actual, and 
constructive 
 
The law recognizes two kinds of possession: actual possession and constructive 
possession. A person who knowingly has direct physical control over a thing at a 
given time is in actual possession of it. A person who, though not in actual 
possession, knowingly has both the power and the intention at a given time to 
exercise authority or control over a thing is in constructive possession of it.  
 
The law also recognizes that possession may be sole or joint. If one person alone 
has actual or constructive possession of a thing, possession is sole. If two or more 
persons share actual or constructive possession of a thing, possession is joint. You 
would be authorized to convict only if you should find, beyond a reasonable doubt, 
that the defendant had actual or constructive possession, either alone or jointly with 
others. !
ü The trial court did not err in charging the jury on joint possession.  The jury 

could have inferred from the evidence that regardless of whether Jackson 
willingly accepted actual possession of the cocaine from the driver at the time 
of the search, the driver never exclusively possessed it.  Jackson v. State, 295 
Ga. App. 427, 435 (2009). !
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§ 2.76.30.  Premises; inference of possession  
 
If you find that a person owns or is the lessee of a house or premises, you will be 
permitted, but not required, to infer that such person is in possession of the entire 
premises and all of the property located on or in the premises. However, this is a 
rebuttable inference and may be overcome by evidence in the case that others had 
access to the premises. Whether or not this inference is drawn from proof that a 
person is the owner or the lessee of a house or premises and whether or not the 
inference has been overcome by proof that others had access to the premises are 
questions for the jury alone. I further charge you in that connection that if you find 
that the house or premises were used by others, with the defendant, such evidence 
would not alone authorize a conviction. However, such a fact, if it is a fact, should 
be considered by you, the jury, together with all of the evidence in the case in 
passing upon the guilt or innocence of the defendant.  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3.00.00 Affirmative Defense; Definition; Burden of Proof !
An affirmative defense is a defense that admits the doing of the act charged but 
seeks to justify, excuse, or mitigate it. Once the issue of an affirmative defense is 
raised, the burden is on the State to disprove it beyond a reasonable doubt. !
O.C.G.A. §§16-1-3, 16-3-28 
State v. Moore, 237 Ga. 269 (1976) !
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3.01.10 Justification; Generally !
The fact that a person's conduct is justified is a defense to prosecution for any 
crime based on that conduct. The defense of justification can be claimed: !
a) when the person's conduct is justified under O.C.G.A. §§16-3-21, 16-3-23, 
16-3-24, 16-3-25, 16-3-26; !
b) when the person's conduct is in reasonable fulfillment of his her duties as a 
government officer or employee; !
c) when the person's conduct is the reasonable discipline of a minor by his her 
parent or a person in loco parentis; !
d) when the person's conduct is reasonable and is performed in the course of 
making a lawful arrest;  !
e) when the person's conduct is justified for any other reason under the laws of this 
state; or !
f) in all other instances based on similar reason and justice as those enumerated in 
this article. 
O.C.G.A. §16-3-20 !
ü Campbell next alleges that the trial court erred by failing to give his requested 

charge on immunity pursuant to O.C.G.A. §16-3-24.2…. There was no error 
in refusing to give this charge…. The issue of immunity under this code 
section is a question of law for the trial court to decide, not the jury.  
Therefore, any instruction on this issue had the potential to mislead the jury, 
and the trial court did not err by refusing to give this charge.  Campbell v. 
State, 297 Ga. App. 387, 390 (2009) (citations omitted). !

ü According to Black’s Law Dictionary, on who is immune is exempt or free 
from duty or penalty, and prosecution is defined as “a criminal action; a 
proceeding instituted and carried on by due course of law, before a competent 
tribunal, for the purpose of determining the guilt or innocence of a person 
charged with crime.”  Therefore, by the plain meaning of these terms and 
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other language in the statute, the statute must be construed to bar criminal 
proceedings against persons who use force under the circumstances set forth 
in O.C.G.A. § 16-34-23 or 16-3-24.  Further, as the statute provides that such 
person “shall be immune from criminal prosecution,” the decision as to 
whether a person is immune under O.C.G.A. §16-3-24.2 must be determined 
by the trial court before the trial of that person commences.  We find that the 
trial court did not err in refusing to charge O.C.G.A. §16-3-24.2 since it had 
determined the question of immunity as a matter of law before the 
commencement of trial.  Boggs v. State, 261 Ga. App. 104, 106 (2003) 
(footnotes omitted). !!
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3.02.10 Justification: Use of Force in Defense of Self or Others !
A person is justified in threatening or using force against another person when, and 
to the extent that, he shereasonably believes that such threat or force is necessary to 
defend himself herself or a third person against the other's imminent use of 
unlawful force. A person is justified in using force that is intended or likely to 
cause death or great bodily harm only if that person reasonably believes that such 
force is necessary to prevent death or great bodily injury to himself herself or a 
third person or to prevent the commission of a forcible felony.  !
The State has the burden of proving beyond a reasonable doubt that the defendant 
was not justified.  A person is not justified in using force, if that person: !
a) initially provokes the use of force against himself herself with the intent to use 
such force as an excuse to inflict bodily harm upon the assailant; or  !
b) is attempting to commit, is committing, or is fleeing after the commission or 
attempted commission of a felony; or !
c) was the aggressor or was engaged in a combat by agreement, unless the person 
withdraws from the encounter and effectively communicates his her intent to 
withdraw to the other person, and the other person still continues or threatens to 
continue the use of unlawful force. !
O.C.G.A. §16-3-21 
O.C.G.A. §§16-3-20 
State v. Shepperd, 253 Ga. 321 (1984) 
Bishop v. State, 271 Ga. 291 (1999) 
Maddox v. State, 241 Ga. 398 (1978) 
Dasher v. State, 146 Ga. App. 118 (1978) 
Riner v. State, 147 Ga. App. 707 (1978) 
Scott v. State, 141 Ga. App. 848 (1977) 
Heard v. State, 261 Ga. 262 (1991)  
Williams v. State, 274 Ga. 371 (2001) !!
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3.02.11 Forcible Felony, Definition !
A forcible felony means any felony that involves the use or threat of physical force 
or violence against any person.  brief description of offense is a felony, defined as 
follows: (Give definition of the felony.) 
O.C.G.A. §16-1-3(b)(6) !!
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3.02.12 Reasonable Beliefs; Doctrine of  !
In applying the law of self-defense, a defendant is justified to kill use force against 
another person in defense of self or others. The standard is whether the 
circumstances were such that they would excite not merely the fears of the 
defendant but the fears of a reasonable person. For the killing use of force to be 
justified under the law, the accused must have really acted under the influence of 
these fears and not in a spirit of revenge.  What the facts are in this case is a matter 
solely for you, the jury, to determine under all of the facts and circumstances of 
this case. !
Moore v. State, 228 Ga. 662 (1972) 
Wilson v. State, 232 Ga. 506 (1974) 
Jackson v. State, 239 Ga. 40 (1977) 
Anderson v. State, 245 Ga. 619 (1980) 
Smith v. State, 268 Ga. 196 (1997) !!
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3.02.13 Retreat (No Duty to Retreat to Be Justified) !
One who is not the aggressor is not required to retreat before being justified in 
using such force as is necessary for personal defense or in using force that is likely 
to cause death or great bodily harm if one reasonably believes such force is 
necessary to prevent death or great bodily injury to himself herself or a third 
person or to prevent the commission of a forcible felony. !
O.C.G.A. §16-3-21 
Glover v. State, 105 Ga. 597 (1898) 
Johnson v. State, 253 Ga. 37 (1984) 
Bracewell v. State, 243 Ga. App. 792 (2000) !!
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3.02.14 Battered Person Syndrome !
I charge you that if you find from the evidence that the defendant suffers from 
battered person syndrome, you may consider that evidence in connection with the 
defendant's claim of self-defense. Such evidence relates to the issue of the 
reasonableness of the defendant's belief that the use of force was immediately 
necessary, even though no use of force against the defendant may have been, in 
fact, imminent. The standard is whether the circumstances were such as would 
excite the fears of a reasonable person possessing the same or similar 
psychological and physical characteristics as the defendant and faced with the 
same circumstances surrounding the defendant at the time the defendant used 
force. !
Smith v. State, 268 Ga. 196 (1997) 
Bishop v. State, 271 Ga. 291 (1999) !!
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3.03.10 Justification; Use of Force in Defense of Habitation (Motor Vehicle) !
A person is justified in threatening or using force against another person when, and 
to the extent that, the person reasonably believes that such threat or force is 
necessary to prevent or terminate the other's unlawful entry into or attack upon a 
residence motor vehicle place of business. A person is justified in the use of force 
that is intended or likely to cause death or great bodily harm only if: !
a) the entry is made or attempted in a violent and disorderly manner and the person 
reasonably believes that the entry is attempted or made for the purpose of 
assaulting or offering personal violence to any person living or being in the 
residence motor vehicle place of business and that such force is necessary to 
prevent the assault or offer of personal violence, or !
b) the person reasonably believes that the entry is made or attempted for the 
purpose of committing a felony in the residence motor vehicle place of business 
and that such force is necessary to prevent the commission of the felony. !
O.C.G.A §§16-3-23, 16-3-24.1 
Chambers v. State, 134 Ga. App. 53 (1975) 
Lavender v. State, 234 Ga. 608 (1975) 
Futch v. State, 151 Ga. App. 519 (1979) !!
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3.04.10 Justification; Use of Force in Defense of Property  !
A person is justified in threatening or using force against another person when, and 
to the extent that, the person reasonably believes that such threat or force is 
necessary to prevent or terminate the other's trespass on or other tortious or 
criminal interference with real property other than a residence or place of business 
or personal property other than a motor vehicle that: !
a) is lawfully in the person's possession, !
b) is lawfully in possession of a member of the person's immediate family, or  !
c) belongs to another person whom the person had a legal duty to protect.  !
The use of force that is intended or likely to cause death or great bodily harm to 
prevent a trespass on or other tortious or criminal interference with real property 
other than a residence or place of business or personal property other than a motor 
vehicle is not justified, unless the person using such force reasonably believes that 
such force is necessary to prevent the commission of a forcible felony.  !
(See definition of personal property in O.C.G.A. §16-3-24.1) 
O.C.G.A. §16-3-24 
Williams v. State, 144 Ga. App. 72 (1977) !!
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3.05.10 Justification; Threats, Menaces Causing Reasonable Beliefs of Danger  !
To justify a homicide, it is not essential that there should be an actual assault made 
upon the defendant.  Threats, accompanied by menaces, though the menaces do not 
amount to an actual assault, may, in some instances, be sufficient to arouse a 
reasonable belief that one's life is in imminent danger or that one is in imminent 
danger of great bodily injury or that a forcible felony is about to be committed 
upon one's person.  Provocation by threats or words alone will in no case justify 
the homicide  be sufficient to free the accused from the crime of murder reduce 
murder to manslaughter when the killing is done solely in resentment of the 
provoking words.  Whether or not the killing, if there was a killing, was done under 
circumstances that would be justifiable or was done solely as a result of, and in 
resentment of, threats or provoking words alone is a matter for you, the jury, to 
determine.  !
If you believe that the defendant was justified under the instructions that the court 
has given you, then it would be your duty to acquit the defendant. !
Facison v. State, 152 Ga. App. 645(1) (1979) 
Moore v. State, 228 Ga. 662, 663(1) (1972) 
Green v. State, 195 Ga. 759(2) (1943) 
Smith v. State, 268 Ga. 196 (1997) !!
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3.06.10 Excessive Force !
The use of excessive force or unlawful force while acting in self-defense is not 
justifiable, and the defendant's conduct in this case would not be justified if you 
find that the force used exceeded that which the defendant reasonably believed was 
necessary to defend against the victim's use of unlawful force, if any. !!
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3.07.10 Revenge for Prior Wrong !
A person has a right to defend himself herself, but a person is not justified in 
deliberately assaulting another person not to prevent any impending wrong, but 
solely in revenge for a past or previous wrong, regardless of how serious the past 
or previous wrong might have been, when the episode involving the previous 
wrong has ended. Such person is not justified in revenge by deliberately seeking 
out and assaulting the alleged wrongdoer. !
If you find from the evidence in this case that the defendant used force against the 
alleged victim named in this indictment in order to prevent an impending wrong 
that the defendant reasonably believed was about to be committed by such other 
person and that the defendant reasonably believed that such force was necessary in 
order to prevent an impending wrong  death or great bodily injury to the defendant 
the commission of a forcible felony, then that use of force would be justified, and it 
would be your duty to acquit the defendant.  !
On the other hand, if you believe beyond a reasonable doubt from the evidence in 
this case that the defendant used force against the alleged victim named in the 
indictment in the way and manner alleged in the indictment for the sole purpose of 
avenging a past or previous wrong, regardless of how serious such previous wrong 
may have been, and not for the purpose of preventing an impending wrong  death 
or great bodily injury to the defendant the commission of a forcible felony, then 
you would be authorized to convict the defendant. !
Channell v. State, 109 Ga. 150 (1899) 
Brown v. State, 228 Ga. 215 (1971) 
Scroggs v. State, 94 Ga. App. 28 (1956) 
Ellison v. State, 137 Ga. 193 (1911) 
Brown v. State, 270 Ga. 601 (1999) !!
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3.08.10 Arrest; Right to Resist Unlawful Force in Making Legal Arrest !
(Note: The following charge should relate to charges arising out of the arrest itself, 
for example, assault, escape, etc.)  !
A police officer, in making a lawful arrest, is authorized to use only that degree of 
force that is reasonably necessary to accomplish the arrest. The mere fact that a 
lawful arrest is being made does not give the officer the right to use excessive force 
or an unlawful degree of force upon the person being arrested.   !
A person being arrested, even though the arrest itself is lawful, has the right to 
resist the use of excessive and unlawful force by those making the arrest to the 
extent that the person reasonably believes that the degree of resistance used is 
necessary to defend against the officer's use of unlawful or excessive force. In 
resisting, the person being arrested would not be authorized to use force that is 
unlawful or disproportionate to the amount of force necessary to prevent the 
unlawful force being used against the person. 
  
Webb v. State, 159 Ga. App. 403 (1981) !!



!88

Request for Instruction !  of !  88 111

3.08.11 Illegal Arrest; Right to Use Force to Prevent  !
One upon whom an illegal or unlawful arrest is being made has the right to resist 
the arrest with such force as is reasonably necessary to prevent the arrest. !
Smith v. State, 84 Ga. App. 79 (1951) 
Ronemous v. State, 87 Ga. App. 588 (1953) 
Brooks v. State, 206 Ga. App. 485 (1992) !!
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3.09.10 Entrapment !
A person is not guilty of a crime, if by entrapment that person's conduct is induced 
or solicited by a government officer or employee or agent of either for the purpose 
of obtaining evidence to be used in prosecuting the person for commission of the 
crime. Entrapment exists when the idea and intention of the commission of the 
crime originated with a government officer or employee or with an agent of either 
and that officer or employee, by undue persuasion, incitement, or deceitful means, 
induced the accused to commit the act, which the accused would not have 
committed except for the conduct of such officer or employee.  !
To constitute entrapment, the accused must have been induced to commit the 
criminal act that he she would not have otherwise committed except by undue 
persuasion, incitement, or deceitful means practiced upon the accused by a 
government officer or employee or agent of either.  No entrapment exists when a 
police officer or an agent of the police merely furnishes an opportunity to commit 
the criminal offense to a person who is already ready and willing to commit the 
criminal offense.  !
If an officer of the law has reason to believe that the law is being violated, the 
officer may proceed to ascertain whether those who are thought to be doing so are 
actually committing a criminal offense. If the conduct of the officer is such as not 
to induce an innocent person to commit a crime but to secure evidence upon which 
a guilty person can be brought to justice, then there is no entrapment. !
O.C.G.A. §16-3-25 
Garrett v. State, 133 Ga. App. 564 (1974) 
Hinton v. State, 236 Ga. App. 140 (1999) 
Scudiere v. State, 130 Ga. App. 477(9), 480 (1973) 
Paras v. State, 247 Ga. 75 (1981) 
Hill v. State, 261 Ga. 377 ("willingness" cannot be shown by acts that are products 
of the inducement when a prima facie case of "lack of predisposition" is made)  
Orkin v. State, 236 Ga. 176, 196(9) (1976) 
Gibson v. State, 133 Ga. App. 68, 69 (1974) 
Keaton v. State, 253 Ga. 70 (1984)  !!
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3.09.20 Entrapment; Burden of Proof !
The State has the burden of proving beyond a reasonable doubt that the defendant 
was not entrapped.  Any evidence as to entrapment should be considered by you in 
connection with all of the other evidence in the case. If you should entertain a 
reasonable doubt as to the guilt of the accused, it would be your duty to acquit.  On 
the other hand, should you believe from the evidence as a whole that the defendant 
is guilty beyond a reasonable doubt, you may convict. !
State v. McNeill, 234 Ga. 696 (1975) 
Allen v. State, 137 Ga. App. 302, 304 (1976) 
Mitchell v. State, 249 Ga. App. 520 (2001) !!
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3.10.10 Coercion  !
A person is not guilty of a crime except murder if the act upon which the supposed 
criminal liability is based is performed under such coercion that the person 
reasonably believes that performing the act is the only way to prevent his her 
imminent death or great bodily injury. !
Coercion involves the involuntary performance of a criminal act under fear of 
threats or menaces involving a direct danger to life or great bodily injury when the 
danger can be avoided only by the performance of the criminal act. In order for 
duress or fear produced by threats or menaces to be a valid legal excuse for doing 
anything that would otherwise be criminal, the act must have been done under such 
threats or menaces that show that the defendant's life or a part of the defendant's 
body was in danger or that there was reasonable cause to believe that there was 
such danger and that the accused, in order to protect himself herself from the threat 
of harm, had no alternative course of conduct but to commit the alleged criminal 
act. The danger must not be one of future violence and must be one of present, 
imminent, and immediate violence at the time of the commission of the alleged act.  
The burden rests upon the State to disprove coercion beyond a reasonable doubt. !
  
O.C.G.A. §16-3-26 
O.C.G.A. §16-3-28 
Chambers v. State, 154 Ga. App. 620, 624 (1980) 
Syck v. State, 130 Ga. App. 50 (1973) 
Hill v. State, 135 Ga. App. 766 (1975) 
Aleman v. State, 227 Ga. App, 607 (1997) !!
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3.11.10 Alibi  !
The defendant contends that he she was not present at the scene of the alleged 
offense at the time of its commission. Alibi, as a defense, involves the impossibility 
of the defendant's presence at the scene of the alleged offense at the time of its 
commission.  Presence of the defendant at the scene of the crime alleged at the 
place of the defendant's involvement as a coconspirator at the place of the 
defendant's involvement as a party to the crime is an essential element of the crime 
set forth in this indictment, and the burden of proof rests upon the State to prove 
such beyond a reasonable doubt.  Any evidence in the nature of alibi should be 
considered by you in connection with all of the other evidence in the case. If, in 
doing so, you should entertain a reasonable doubt as to the guilt of the accused, it 
would be your duty to acquit the defendant.  On the other hand, if you believe from 
the entire evidence that the defendant is guilty beyond a reasonable doubt, you may 
convict. !
O.C.G.A. §16-3-40 
Allen v. State, 137 Ga. App. 302, 304 (1976) 
Patterson v. State, 233 Ga. 724 (1975) 
(See Parham v. State, 120 Ga. App. 723 (1969); Young v. State, 225 Ga. 255 
(1969).) !!
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3.12.10 Mistake of Fact !
A person shall not be found guilty of a crime if the act, or omission to act, 
constituting the crime was induced by a misapprehension of fact that, if true, would 
have justified the act or omission. !!
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3.14.10 Accident !
No person shall be found guilty of any crime committed by misfortune or accident 
in which there was no criminal scheme, undertaking, or intention (or criminal 
negligence).    !
An accident is an event that takes place without one's foresight or expectation, that 
which takes place, or begins to exist, without design.  If you find from the evidence 
in this case that the incident that is the subject matter of this case occurred as a 
result of misfortune or accident and not as a result of a criminal undertaking or 
criminal negligence, then it would be your duty to acquit the defendant. !
When the issue of accident is raised, the burden is on the State to negate or 
disprove it beyond a reasonable doubt. Any evidence as to misfortune or accident 
should be considered by you in connection with all of the other evidence in the 
case. If in doing so, you should entertain a reasonable doubt as to the guilt of the 
accused, it would be your duty to acquit. On the other hand, should you believe 
from the evidence as a whole that the defendant is guilty beyond a reasonable 
doubt, you may convict.  !
(Note: See 1.41.40, Criminal Negligence.) 
O.C.G.A. §1-3-3(2) 
O.C.G.A. §16-2-2 
Allen v. State, 137 Ga. App. 302, 304 (1976) 
Bruce v. Smith, 274 Ga. 432 (2001) !!
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3.15.10 Character of Defendant; Good  !
When evidence of the good character of the defendant is offered, the jury has the 
duty to take that testimony, with all other evidence in the case, in determining the 
guilt or innocence of the defendant. Good character is a positive, substantive fact 
and may be sufficient to produce in the minds of a jury a reasonable doubt about 
the guilt of the defendant. You have the duty to take any evidence of general good 
character with all of the other evidence in the case, and, if in doing so, you should 
entertain a reasonable doubt about the guilt of the defendant, it would be your duty 
to acquit. However, if you should believe that the defendant is guilty beyond a 
reasonable doubt, you would be authorized to convict, despite the evidence about 
general good character. !
Nunnally v. State, 235 Ga. 693, 704(8) (1975) 
David v. State, 143 Ga. App. 500 (1977) 
Crass v. State, 150 Ga. App. 374 (1979) 
Morrow v. State, 166 Ga. App. 883(3) (1983) !!



!96

Request for Instruction !  of !  96 111

3.16.10 Equal Access  !
If you determine from the evidence that persons other than the defendant had equal 
opportunity to possess or to place the articles of contraband upon the described 
premises, then, and in that event, you should acquit the defendant, unless it be 
shown beyond a reasonable doubt that the defendant knowingly possessed the 
contraband or shared possession or control with another person and helped or 
procured the other person in possessing and having control of the contraband.  !
Gee v. State, 130 Ga. App. 634, 636 (1974) !
(Note: Refer to "equal access" as it pertains to drugs, 2.76.20.) !!
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3.17.10 Intoxication, Voluntary; No Excuse for Crime  !
Georgia law provides that voluntary intoxication shall not be an excuse for any 
criminal act. It provides further that if a person's mind, when not affected by 
intoxicants, is capable of distinguishing between right and wrong as well as 
reasoning and acting rationally, and the person voluntarily deprives himself/herself 
of reason by consuming intoxicants, and while under the influence of such 
intoxicants, the person commits a criminal act, the person is criminally responsible 
for such acts to the same extent as if the person were sober. Whether or not the 
defendant in this case was voluntarily intoxicated at or during the times alleged in 
this indictment is a matter solely for you, the jury, to determine. !
O.C.G.A. §16-3-4 
Thomas v. State, 105 Ga. App. 754, 757 (1962) 
Davis v. State, 161 Ga. App. 344 (1982) 
Foster v. State, 258 Ga. 236 (1988) 
Payne v. State, 273 Ga. 317 (2001) !
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3.17.20 Intoxication, Involuntary; Defense of  !
A person shall not be found guilty of a crime when, at the time of the conduct 
constituting the crime, the person because of involuntary intoxication did not have 
sufficient mental capacity to distinguish between right and wrong in relation to the 
criminal act. Involuntary intoxication means intoxication caused by: !
a) consumption of a substance through excusable ignorance or !
b) the coercion, fraud, trick, or contrivance of another person.  !
O.C.G.A. §16-3-4 !!
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3.17.30 Intoxication; Alcoholism; No Defense for Crime !
Alcoholism is not involuntary and is no defense to any criminal act.  A person who 
knows that he/she suffers a chronic alcohol drinking problem or knows that he she 
suffers from alcoholism may not intentionally and voluntarily induce or bring on a 
state of intoxication and then be excused from the commission of a criminal act 
during the voluntarily induced intoxicated state. !
McLaughlin v. State, 236 Ga. 577 (1976) !
Alcoholism is not involuntary and is no defense to any criminal act.  A person who 
knows that he suffers a chronic alcohol drinking problem or knows that he suffers 
from alcoholism may not intentionally and voluntarily induce or bring on a state of 
intoxication and then be excused from the commission of a criminal act during the 
voluntarily induced intoxicated state.   !
Sanford v. State, 284 Ga. 785, 788 (2009) (footnote 2) . 3

!!!

  There was ample evidence in the redacted interview, including Sanford’s repeated characterization of his drinking 3

as excessive and the officer’s unrefuted reference to Sanford’s “relapse,” to enable the jury to make the reasonable 
inference that Sanford had a problem with alcohol consumption.  The jury charge on alcoholism was appropriate 
under the facts of this case.  Sanford v. State, 284 Ga. 785, 788 (2009) (footnote and citation omitted).
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3.17.40 Intoxication, Voluntary; Insanity Resulting from Excessive, Continued Use 
of Alcohol !
If the influence of alcohol drugs narcotics impairs a person's mind to the extent that 
the person is not able to form intent to do the act charged, that person would not be 
criminally responsible for the act. Whether that is true is a question for you, the 
jury, to decide. !
O.C.G.A. §16-3-4 
Choice v. State, 31 Ga. 424 (1860) !
Whether the defendant in this case was voluntarily intoxicated at or during the 
times alleged in this indictment is a matter solely for you, the jury, to decide. !
Hayes v. State, 262 Ga. 881(3a) (charge not authorized for temporary condition) 
Brown v. State, 264 Ga. 48(3d) (charge not authorized for temporary condition) 
Scott v. State, 275 Ga. 305(4) (2002) (charge not authorized for temporary 
condition) 
Foster v. State, 258 Ga. 736(10) (1988) 
McEver v. State, 258 Ga. 768(2) (1988) 
Gilreath v. State, 247 Ga. 814 (1981) 
McLaughlin v. State, 236 Ga. 577 (1976) 
Goldsmith v. State, 148 Ga. App. 786 (1979) 
Horton v. State, 258 Ga. 489 (1988) !!
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3.18.10 Insanity at Time of Commission of Offense !
(Warning:  do not charge "at time of the offense" in mental retardation cases;)  !
Every person is presumed to be of sound mind and discretion; however, this 
presumption may be rebutted.   !
If you find that, at the time of the alleged criminal act, the defendant was suffering 
from insanity, mental illness, or mental retardation, then you shall determine 
whether the defendant is: !
a) not guilty, !
b) not guilty by reason of insanity, !
c) guilty beyond a reasonable doubt, !
d) guilty beyond a reasonable doubt but mentally ill (applies only to felonies), or !
e) guilty beyond a reasonable doubt but mentally retarded (applies only to 
felonies). !
The law makes a distinction between being insane at the time of the commission of 
the act alleged to be a crime and being, on the other hand, mentally ill or mentally 
retarded at the time of the alleged act. Therefore, it is necessary that you 
understand this distinction. !
O.C.G.A. §17-7-131 
O.C.G.A. §16-2-3 
Patterson v. N. Y., 53 L. Ed.2d 281 (1977) 
(See Butler v. State, 252 Ga. 135 (1984).) !!
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3.18.20 Insanity at Time of Act (Right and Wrong) !
A person shall not be found guilty of a crime if, at the time of the act, omission, or 
negligence constituting the crime, that person did not have the mental capacity to 
distinguish between right and wrong in relation to the act, omission, or negligence. 
In regard to the question of sanity or insanity at the time of the alleged criminal act, 
there is a test to determine whether the person is suffering such a degree of insanity 
that the person is not capable of committing a crime. The test is this: whether the 
insanity was such that it deprived that person of the mental capacity to distinguish 
between right and wrong in relation to the act, omission, or negligence that the 
person allegedly committed.  !
The perpetrator may be what is commonly referred to as insane, in a loose and 
general sense, yet in the eyes of the law, he she may be sane and responsible so far 
as the act in question is concerned if, at the time of the commission of the alleged 
act, the accused has sufficient capacity to distinguish between the right and wrong 
of the particular act. This is a question of fact to be determined by you. !
Mere weak mindedness, mental abnormality, mild retardation, or a mental state 
shown only by repeated unlawful or antisocial conduct, which does not amount to 
insanity, is not a defense to a crime if the person had the mental capacity to 
distinguish between right and wrong in relation to the alleged offense when the 
alleged offense was committed. !
Insanity may be only a temporary malady, and if the accused, at the time of the 
alleged act charged in this indictment, did not have sufficient mental capacity to 
distinguish between right and wrong with reference to that act, then the accused 
would not be criminally responsible. The test of criminal responsibility is the 
condition of the mind of the accused at the time of the commission of the alleged 
act.  If a person of unsound mind has intervals of understanding, during which that 
person can distinguish between the right and wrong of a particular act, then that 
person shall answer for that act if it was done during those periods of 
understanding.  If, due to an affliction of the mind, one's mind is so impaired that 
the person is incapable of forming an intent to do the act charged or to understand 
that a certain consequence would likely result from that act, then that person would 
not be criminally responsible for the act. !
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The defendant has the burden of proving insanity by a preponderance of the 
evidence.  If you believe, beyond a reasonable doubt, that the defendant on trial 
committed the act charged in this bill of indictment but also believe by a 
preponderance of the evidence that at the time of the commission of this act, the 
defendant was mentally incapable of distinguishing between right and wrong 
regarding this particular act, then it would be your duty to acquit the defendant 
because of insanity. 
I have already defined what "beyond a reasonable doubt" means. Now let me tell 
you what "preponderance of the evidence" means. It means evidence on the issues 
involved that, while not enough to free the mind from a reasonable doubt, is yet 
sufficient to incline a reasonable and impartial mind to one side of the issue rather 
than the other side. !
If you find the defendant not guilty by reason of insanity, then your deliberations 
cease, and you must specify this in your verdict. In that event, the form of your 
verdict would be, "We, the jury, find the defendant not guilty by reason of 
insanity."  !
Should you find the defendant not guilty by reason of insanity at the time of the 
crime, the defendant will be committed to a state mental health facility until such 
time, if ever, the court is satisfied that he or she should be released pursuant to law. !
O.C.G.A. §16-3-2 
O.C.G.A. §17-7-131(b)(3)(A) 
Thomas v. State, 105 Ga. App. 754 (1962) 
Berryhill v. State, 235 Ga. 549(8) (1975) !!
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3.18.30 Insanity, Delusional  !
There is an exception to the rule that I have just given you. If a person has reason 
sufficient to distinguish between right and wrong as to a particular act about to be 
committed but, because of some mental delusion, the person's will was 
overpowered so that there was no criminal intent to commit the act in question, that 
person cannot be held criminally responsible for that act. !
In that regard, a person shall not be found guilty of a crime when, at the time of the 
act, omission, or negligence constituting the crime, that person, because of mental 
disease, injury, or congenital deficiency, acted because of a delusional compulsion 
that overpowered the person's will to resist committing the crime. !
However, a person who suffers from periodic mental delusions may not 
intentionally and voluntarily induce delusion or mental disorder and then be 
excused from the commission of a criminal act committed during the delusional 
episode. If such a person intentionally and voluntarily induces the delusion with 
the intent and expectation that the conduct during the delusional episode will be 
excused because of the delusion - and while under the influence of the induced 
delusion, that person commits a criminal act - then the person is criminally 
responsible for the criminal act.  In order for mental delusion or delusional 
compulsion to constitute a defense, it must appear not only that the accused was 
actually laboring under a delusion at the time of the commission of the alleged 
criminal act but that the alleged criminal act itself was connected with the 
particular delusion under which the accused was then laboring and that the 
delusion was as to a fact, that, if true, would have justified the alleged act by the 
accused. This is a question of fact to be determined by you. !
If you believe this defendant committed the act charged in this bill of indictment 
but, at that time, the defendant was actually laboring under a mental delusion, and 
that the act was connected with the delusion, and that the delusion was as to fact, 
that, if true, would have justified the alleged act by the accused, then you should 
find the defendant not guilty because of insanity. In this event, your deliberations 
will cease, and the form of your verdict would be, "We, the jury, find the defendant 
not guilty by reason of insanity." !
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Should you find the defendant not guilty by reason of insanity at the time of the 
crime, the defendant will be committed to a state mental health facility until such 
time, if ever, the court is satisfied that he or she should be released pursuant to law. !
O.C.G.A. §16-3-3 
O.C.G.A. §17-7-131(b)(3)(A) 
Gibson v. State, 236 Ga. 175 (1976) 
Bailey v. State, 249 Ga. 535, 537 (1982) 
Brown v. State, 228 Ga. 215, 218 (1971) 
Teasley v. State, 228 Ga. 107 (1971) 
Brannen v. State, 235 Ga. 505 (1975) 
Moore v. State, 217 Ga. App. 207 (1995) !!
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3.18.40 Insanity; Mentally Ill at Time of Alleged Act !
If, and only if, you do not find the defendant not guilty by reason of insanity, then 
you may consider whether or not the defendant was mentally ill.  As to being 
mentally ill at the time of the act alleged in the indictment, the term "mentally ill" 
means having a disorder of thought or mood that significantly impairs judgment, 
behavior, capacity to recognize reality, or ability to cope with the ordinary 
demands of life. The term "mentally ill" does not include a mental state shown 
only by repeated unlawful or antisocial conduct. !
Under the evidence and court's instructions, if you believe beyond a reasonable 
doubt that the defendant is guilty and was mentally ill at the time of the 
commission of the offense, then you would be authorized to find the defendant 
"guilty but mentally ill at the time of the crime." If this is your finding, then you 
must specify it in your verdict, and the form of your verdict in that event would be, 
"We, the jury, find the defendant guilty but mentally ill at the time of the crime." 
Should you find the defendant guilty but mentally ill at the time of the crime, the 
defendant will be given over to the Department of Corrections or to the 
Department of Human Resources, as the mental condition of the defendant may 
warrant. !
O.C.G.A. §17-7-131 
O.C.G.A. §17-7-131(b)(3)(B) 
Spivey v. State, 253 Ga. 187(2) (1984) (Burden of proof) 
Mitchell v. State, 187 Ga. App. 40(7) (1988) 
Hood v. State, 187 Ga. App. 88 (1988) 
Moore v. State, 217 Ga. App. 207 (1995) !!
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3.18.50 Insanity; Mentally Retarded at Time of Alleged Act !
As to being mentally retarded at the time of the act alleged in the indictment, the 
term "mentally retarded" means having significantly sub-average general 
intellectual functioning resulting in or associated with impairments in adaptive 
behavior that became clear during the developmental period. !
Under the evidence and court's instructions, if you believe beyond a reasonable 
doubt that the defendant is guilty and was mentally retarded at the time of the 
commission of the offense, then you would be authorized to find the defendant 
"guilty but mentally retarded." If you find the defendant guilty but mentally 
retarded, then you must specify it in your verdict, and the form of your verdict in 
that event would be, "We, the jury, find the defendant guilty but mentally retarded." 
Should you find the defendant guilty but mentally retarded, the defendant will be 
given over to the Department of Corrections or to the Department of Human 
Resources, as the mental condition of the defendant may warrant. !
O.C.G.A. §17-7-131(b) (3) (C) 
Spivey v. State, 253 Ga. 187(2) (1984) 
Mitchell v. State, 187 Ga. App. 40(7) (1988) 
Hood v. State, 187 Ga. App. 88 (1988) 
Moore v. State, 217 Ga. App. 207 (1995)  !!
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3.18.60 Insanity; Consider Evidence as a Whole !
Any evidence as to sanity, insanity, mental illness, or mental retardation of the 
defendant is to be considered by you along with all of the other evidence in the 
case, and if a reasonable doubt of guilt is raised by the evidence as a whole, the 
doubt must be resolved in favor of the accused. !!
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3.19.10 Insanity; Special Plea Trial Contentions of Movant (Give Movant's 
Contentions) !
(Give general charges as required in a civil case.) !
Georgia law provides that one charged with a criminal offense shall not be placed 
on trial while in a condition of mental incompetence or insanity.  Whether a 
person's mental condition is such that the person is not mentally capable of being 
placed on trial is a question solely for you, the jury, to decide. !
Every person is presumed to be of sound mind and discretion, but this presumption 
may be rebutted. The burden of proof is upon the accused to establish, by a 
preponderance of the evidence, all of the material allegations of a special plea of 
insanity or mental incompetency. The burden of proof in this case is what is termed 
"preponderance of the evidence." Preponderance of the evidence means that 
superior weight of evidence upon the issues involved, although not enough to 
wholly free the mind from a reasonable doubt, is sufficient to incline a reasonable 
and impartial mind to one side of the issue rather than to the other.  !
You must determine the credibility of the witnesses, and it is for you to say where 
the preponderance of the evidence lies as to the issue in this case. In deciding this, 
you may consider all of the facts and circumstances of the case, including the 
witnesses' manner of testifying; their intelligence, means, and opportunity of 
knowing the facts to which they testify; the nature of the facts to which they 
testify; the probability or improbability of their testimony; their interest or lack of 
interest in the case; and their personal credibility as you observe it. While you may 
consider the number of witnesses on each side, you are not required to decide in 
favor of the side with the most witnesses. You make all decisions as to the facts of 
this case under the law as given you in this charge. !!
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3.19.20 Insanity; Mental Condition of Defendant !
The question for your determination, by your verdict, is whether the accused, 
Defendant's Full Name, is, at this time capable of: !
a) understanding the nature and object of the proceedings, !
b) understanding the accused's own situation in reference to such proceedings, and  !
c) giving the attorney representing the accused such assistance as a proper defense 
to the charges demands. !
O.C.G.A. §17-7-130 
Brown v. State, 215 Ga. 784 (1960) 
Crawford v. State, 240 Ga. 321, 326 (1977) 
Waldrip v. State, 267 Ga. 739 (1997) 
Stowe v. State, 272 Ga. 866 (2000) !!



!111

Request for Instruction !  of !  111 111

3.20.10 Insanity; Findings and Form of Verdict  !
Upon your consideration of this case, under all of the evidence and all of the 
instructions that the court has given you, if you find in favor of the special plea of 
insanity filed by the accused, the form of your verdict in that instance would be, 
"We, the jury, find in favor of the special plea of insanity." !
Under all of the evidence and all of the instructions given you by the court, if you 
find against the special plea of insanity filed by the accused, the form of your 
verdict in that event would be, "We, the jury, find against the special plea of 
insanity." !
In the event you find that Defendant's Full Name is mentally competent to stand 
trial and against the special plea of mental incompetency, then the case in which 
he/she is charged with a criminal offense will be tried before another jury. You 
would not try that case.  In the event that you find that the defendant is not 
mentally competent to stand trial and in favor of the special plea, then that trial 
would be postponed until the defendant is later found to be mentally competent to 
stand trial. !
Whatever your verdict is, it must be agreed upon by all of your members; that is, it 
must be a unanimous verdict, it must be in writing, it must be dated and signed by 
one of your members as foreperson, and it must be returned into open court. You 
may now retire and consider your verdict. !
O.C.G.A. §17-7-130 
Partridge v. State, 256 Ga. 602(2) (1987)


