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OUTLINE !
1. Board of Jury Commissioners !
1. Composition !
1.1. General rule !
§ … the board of jury commissioners shall be composed of six members.  O.C.G.A. §15-12-20 (b) 
  
1.2. Exception !
§ In any county the chief judge of the superior court may establish by court rule duly published and filed a 

board of jury commissioners composed of not less than three nor more than five members. In counties in 
which the numerical composition of the board has been established by court rule, the first appointments to 
the board shall be fixed in such a manner that not more than one member's term shall expire during any 
calendar year. The chief judge shall adjust the composition and terms of members of the board in office at the 
time of the publication of the court rule. Successors to members of the board originally appointed under the 
provisions of a court rule shall be appointed for a term of six years.  O.C.G.A. §15-12-20 (c) !

2. Qualifications !
§ In each county there shall be a board of jury commissioners, whose members shall be discreet persons who 

are not practicing attorneys at law nor county officers, … O.C.G.A. §15-12-20 (a) !
§ No person while serving as a county commissioner shall be eligible to serve as jury commissioner. The acts 

of such person as jury commissioner shall be illegal and void.  O.C.G.A. §15-12-21 !
3. Appointment !
§ In each county there shall be a board of jury commissioners, whose members shall be discreet persons who 

are not practicing attorneys at law nor county officers, who shall be appointed by the chief judge of the 
superior court.  O.C.G.A. §15-12-20 (a) !

4. Term of service !
§ When the board is composed of six members, on the first appointment two shall be appointed for two years, 

two for four years, and two for six years. Their successors shall be appointed for a term of six years.  
O.C.G.A. §15-12-20 (b)   !

§ … no person who has served for more than three years as a jury commissioner shall be eligible or shall be 
appointed to succeed himself as a member of the board of jury commissioners.  O.C.G.A. §15-12-20 (d) !

5. Oath of office !
§ Jury commissioners, before entering on the discharge of their duties, shall take and subscribe before the judge 

of the probate court of their respective counties the following oath, which shall be entered on the minutes of 
the probate court:  
      "You shall faithfully and impartially discharge the duty of jury commissioners for the County of         , in 
accordance with the Constitution of this state, to the best of your skill and knowledge; and the deliberations 
and counsel of the jury commissioners, while in the discharge of their duties, you shall forever keep secret 
and inviolate, unless called upon to give evidence thereof in some court of justice or other legal tribunal of 
this state. So help you God." 

O.C.G.A. §15-12-22 !
2. Selection of jurors 
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!
2.1. Jury list must fairly reflect a cross-section of the community !
ü Jury wheels, pools of names, panels, or venires from which juries are drawn must not systematically exclude 

distinctive groups in the community and thereby fail to be reasonably representative thereof.  Duren v. 
Missouri, 439 U.S. 357, 363 - 64 (1979). !

ü A violation of a state criminal defendant’s rights under the sixth and fourteenth amendments occurs when he 
is tried by a jury drawn from a source which, due to systematic exclusion of a distinctive group, fails to 
reflect a “fair cross section” of the community…. The defendant is entitled not to a perfect cross section of 
the community, but to a fair cross section.  Put another way, the defendant is entitled to a trial jury drawn 
from a source in which the representation of distinctive groups is “fair and reasonable” in relation to their 
representation in the community.  Berryhill v. Zant, 858 F. 2d 633, 637 (11th Cir. 1988) (citations omitted). !

ü Even if the state’s selection procedure involves drawing names on a purely random basis from a source which 
itself is made up of a near-perfect cross section, some deviation is inevitable due to chance.  Berryhill v. Zant, 
858 F. 2d 633, 637 (11th Cir. 1988). !

ü Common sense observations compel the conclusion that what is “fair and reasonable” in the sixth amendment 
fair-cross-section sense if a function of the difficulty of achieving a perfectly representative mast jury list.  
This means, of course, that a given degree of deviation from perfect representation with respect to a 
particular group has little, if any, meaning apart from the specific context in which it occurs.  Thus, a given 
degree of deviation might be constitutionally permissible in a case where the state took every reasonable step 
to ensure representation of all distinctive groups, yet constitutionally impermissible in a case where the state 
neglected to take such steps.   Berryhill v. Zant, 858 F. 2d 633, 637 - 38 (11th Cir. 1988) 1!

ü Statutes regulating the selection, drawing, and summoning of jurors are intended to distribute jury duties 
among the citizens of the county, provide for a rotation of jury service, and are merely directory.  Obviously, 
however, a disregard of the essential and substantial provisions of the statute will have the effect of vitiating 
the array.  Al-Amin v. State, 278 Ga. 74, 80 (2004) (quoting Meders v. State, 260 Ga. 49, 53 (1990). !

ü We find no error in the trial court’s denial of appellant’s challenge to the traverse jury array and his objection 
to the traverse jury.  “A defendant has no right to a jury selected from a list which perfectly mirrors the 
percentage structure of the community.  What is required is a list which represents a fair cross section of the 
community and which is not the product of intentional racial or sexual discrimination.” ... The composition of 
the traverse jury list represents a fair cross section of Muscogee County.  Caldwell v. State, 263 Ga. 560, 563 
(1993) (quoting Cook v. State, 255 Ga. 565 (1986)). !

ü A defendant’s Sixth Amendment right to a jury chosen from a fair cross-section of the community is 
implicated when a group is significantly underrepresented in the array and that group is distinct or 
cognizable.    Anthony v. State, 213 Ga. App. 303, 305 (1994) (citations omitted). !

2.1.1. Whether a class of persons is a cognizable group is a question of fact !
ü Whether or not a class of persons is sufficiently distinct and cognizable for sixth amendment fair cross-

section analysis is a question of fact.  The distinctiveness and homogeneity of a group under the sixth 
amendment depends upon the time and location of the trial.  Potts v. State, 259 Ga. 812, 813 (1990) (citations 
omitted). !

2.1.2. Test for cognizable group !
   The question is a mixed question of fact and law.  The degree of under representation is a question of fact.  1

Whether that under representation is fair and reasonable in light of the circumstances is a question of law.
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ü To show that a group is distinct or cognizable under the sixth amendment, a defendant must show: (1) that the 
group is defined and limited by some factor (i.e., that the group has a definite composition such as by race or 
sex); (2) that a common thread or basic similarity in attitude, ideas, or experience runs through the group; and 
(3) that there is a community of interest among members of the group such that the group’s interests cannot 
be adequately represented if the group is excluded from the jury selection process.  Potts v. State, 259 Ga. 
812, 813 (1990) (citation omitted). !

2.1.2.1.Group is defined and limited by some factor !
ü Defendant failed to show why young adults 18 to 24 were included within his grouping and those 18 to 25, 

29, or some other age were not….  We are not persuaded by his argument that because persons in the age 
group 18 to 24 are under-represented in the jury pool, this proves they constitute a cognizable group.  This is 
circular reasoning.  Potts v. State, 259 Ga. 812, 813 (1990). !

ü Cognizable groups might be defined by factors other that race or sex.  Parks v. State, 254 Ga. 403, 410 (1985) 
(citations omitted). !

2.1.2.2.Basic similarity in attitude, ideas, or experience !
ü Defendant failed to prove that the solidarity and bonding of persons 18 to 24, …, prove that this segment of 

the population of does indeed amount to a cognizable group.  Potts v. State, 259 Ga. 812, 813 (1990). !
2.1.2.3.Community of interest !
2.1.3. Cognizable groups !
2.1.3.1.Blacks (See Parks v. State, 254 Ga. 403 (1985)) !
2.1.3.2.Hispanics (Mexican-Americans, See Castaneda v. Partida, 430 U.S. 482 (1976)) !
ü Evidence presented on this issue established that the absolute disparity  of Hispanics / Latinos (the difference 2

between the Hispanic / Latino percentage of the jury pool and the Hispanic / Latino percentage of the 
community) was 1.84 percent, well within the constitutional requirements and the five percent permitted by 
the [Unified Appeal Procedure (UAP]…. The trial court found that Hispanic / Latino citizens were a 
cognizable group for Sixth Amendment fair cross-section analysis in Al-Amin’s case, but it concluded that 
the evidence presented failed to demonstrate this group was systematically excluded from the jury pool.  We 
find no error.  Al-Amin v. State, 278 Ga. 74, 79 (2004) (citations omitted). !

ü A potential juror must be a citizen of the United States in order to serve.  O.C.G.A. §15-12-40.1.  Therefore, 
eligible population statistics, not gross population figures, must be considered.  Al-Amin has not established 
error in the composition of the jury pool on this ground.  Al-Amin v. State, 278 Ga. 74, 79 (2004) (citation 
omitted). !

2.1.3.3.Persons age 18 to 29 years old !
ü It is not necessary here for us to rule that persons of the age group 18 to 30 cannot ever be a constitutionally 

cognizable group for purposes of jury selection.  Young persons, though they certainly belong in the cross-
section, do not make up a constitutionally highly protected class, that is, one which has suffered oppression 
and discrimination; and their claimed under representation does not invoke a high standard of judicial review.  
Parks v. State, 254 Ga. 403, 411 (1985) (quoting Payne v. State, 233 Ga. 294, 308 – 09 (1974)). !

2.1.3.4.Women !
   The Court rejected the comparative disparity method noting that it “has been expressly criticized.”2
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ü Systematic exclusion of women during the jury-selection process, resulting in jury pools not “reasonably 
representative” of the community, denies a criminal defendant his right, under the Sixth and Fourteenth 
Amendments, to a petit jury selected from a fair cross section of the community.  Duren v. Missouri, 439 U.S. 
357, 358 - 59 (1979). !

ü Today we hold that such systematic exclusion of women that results in jury venires averaging less than 15% 
female violates the Constitution’s fair-cross-section requirement.  Duren v. Missouri, 439 U.S. 357, 360 
(1979). !

ü Women are sufficiently numerous and distinct from men so that if they are systematically eliminated from 
jury panels, the Sixth Amendment’s fair-cross-section requirement cannot be satisfied.  Duren v. Missouri, 
439 U.S. 357, 364 (1979) (citation omitted). !

ü There is no dispute that women constitute a distinctive group for fair-cross-section purposes.  There is no 
dispute that women were in fact underrepresented on the Bartow County master jury list.  Women made up 
52.78% of the adult population of the county, but only 39.36% of the persons on the master jury list.  There is 
also no dispute that this under representation was the result of systematic exclusion; respondent does not 
dispute that the method of selection the commissioners used produced the demonstrated under representation.  
Berryhill v. Zant, 858 F. 2d 633, 638 - 39 (11th Cir. 1988) (citations omitted). !

2.1.4. Not cognizable groups !
2.1.4.1.Persons age 18 to 24 years old !
ü Defendant failed to show that persons 18 to 24 are a cognizable group in Cobb County at the present time.  

Potts v. State, 259 Ga. 812, 813 (1990). !
2.1.4.2.Persons age 25 years and older !
ü Defendant here failed to produce evidence of common attitudes and values on the part of alleged group.  Nor 

did she show that the group had a definite composition; … defendant’s argument ignores the fact that the 
group of 18 to 24-year-olds are over rather than underrepresented.  Thus, even if those under 24 are shown to 
be a distinct and cognizable group for jury selection purposes, those 25 and older clearly are not, and they – 
the underrepresented group – are the pertinent group in this analysis.  Accordingly, defendant failed to 
establish that a cognizable group was significantly underrepresented in her array, and the trial court did not 
err in rejecting her challenge.  Anthony v. State, 213 Ga. App. 303, 306 (1994) (footnote omitted). !

2.1.4.3.Persons over the age of 65 !
ü To make a prima facie showing of a fair cross-section violation as well as an equal protection violation, Al-

Amin was required to  show, in part, that those who are both over the age of 65 and are not African-American 
or Caucasian were a cognizable group; and such persons were under-represented over a significant period of 
time.  He has established neither.  Al-Amin v. State, 278 Ga. 74, 78 (2004) (citation omitted). !

2.1.4.4.Persons of intelligence and uprightness !
ü We know of no existing standard by which the performance of the jury commissioners in complying with 

their duty to consider the intelligence and uprightness of prospective jurors may be judged…. The transcript 
of the hearing on the jury challenge is replete with assurances from the jury commissioners that they had 
attempted, whenever possible, to consider intelligence and uprightness as factors in the selection process.  
Thus, the trial court’s conclusion that there had been a “bona fide effort on the part of these jury 
commissioners to comply with the law as near as they possibly could …” is amply supported by the 
evidence.  Judgment affirmed.  Shaw v. State, 156 Ga. App. 73, 74 (1980). !

2.1.4.5.Persons who are not registered to vote !
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ü Those who do not choose to register to vote cannot be considered a “cognizable group.”  The fact that some 
persons may from religious conscience or otherwise choose not to register to vote does not, in our view, 
convert that subclass of non-voters into a “cognizable group.”  Camp v. United States, 413 F. 2d 419, 421 (5th 
Cir. 1969) (citations omitted). !

2.2. Sources of names of potential jurors !
2.2.1. Drivers’ licenses O.C.G.A. §15-12-40 (a) (1) (A) !
2.2.2. Personal identification cards O.C.G.A. §15-12-40 (a) (1) (A) !
2.2.3. Registered voters O.C.G.A. §15-12-40 (a) (1) (B) !
ü Use of [voter registration] lists as the sole source of names for jury duty is constitutionally permissible unless 

this system results in the systematic exclusion of a “cognizable group or class of qualified citizens.” Camp v. 
United States, 413 F. 2d 419, 421 (5th Cir. 1969) (citations omitted). !

ü Evidence presented at a pretrial hearing showed that the voter registration list for Fulton County was the sole 
source for the master grand jury list from which the grand jury in this case was summoned; and because 
African-Americans in Fulton County do not register to vote at the same rate as Caucasians, … A computer 
was instructed to pick names of potential grand jurors from the voter registration list based on race, gender, 
and age in order to comply with the five percentage point requirements of [Unified Appeal Procedure (UAP) 
II (E)] ... This Court has consistently held that the use of forced racial balancing is not violative of a 
defendant’s statutory rights.  Al-Amin v. State, 278 Ga. 74, 77 (2004) (citation omitted). !

ü A defendant has no right to a jury selected from a list which perfectly mirrors the percentage structure of the 
community.  What is required is a list which represents a fair cross-section of the community and which is 
not the product of intentional racial or sexual discrimination.  Al-Amin has not established that use of the 
voter registration list fails to result in a fair cross-section of the eligible members of the community.  Al-
Amin v. State, 278 Ga. 74, 80 (2004) (citation omitted). !

2.2.4. Any other list of persons resident in the county as may be deemed appropriate by the board of jury 
commissioners.  O.C.G.A. §15-12-40 (a) (1) (C) !

2.2.4.1.Recent high school graduates, (See Berryhill v. Zant, 858 F. 2d 633, 636 fn. 5 (11th Cir. 1988)) !
2.3. Removal of names of county residents ineligible to serve as jurors !
§ It shall be the duty of the county board of registrars to provide the board of jury commissioners with a copy 

of the lists of persons who have been convicted of felonies in state or federal courts or who have been 
declared mentally incompetent and whose voting rights have been removed, which lists are provided to the 
county board of registrars by the Secretary of State pursuant to Code Section 21-2-231. Upon receipt of such 
list, it shall be the duty of the board of jury commissioners to remove such names from the trial and grand 
jury lists and to mail a notice of such action and the reason therefore to the last known address of such 
persons by first-class mail.  O.C.G.A. §15-12-40.2 !

2.4. Jury list !
2.4.1. Frequency of compilation of jury list !
§ At least biennially, unless otherwise directed by the chief judge of the superior court, the board of jury 

commissioners shall compile, maintain, and revise a trial jury list … O.C.G.A. §15-12-40 (a) (1) !
2.4.2. Grand jury !

https://www.lexis.com/research/buttonTFLink?_m=db8173d9386b521c777d6908d4fe1e93&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bO.C.G.A.%20%a7%2015-12-40.2%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=2&_butInline=1&_butinfo=GACODE%2021-2-231&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVlW-zSkAz&_md5=b118fa6828ff147a5ca890610a9f803f
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§ … the board of jury commissioners shall compile, maintain, and revise … a grand jury list of the most 
experienced, intelligent, and upright citizens of the county to serve as grand jurors….  In composing the 
grand jury list, the board of jury commissioners shall select a fairly representative cross section of the most 
experienced, intelligent, and upright citizens of the county.  O.C.G.A. §15-12-40 (a) (1) !

ü It is a denial of the equal protection of the laws to try a defendant of a particular race or color under an 
indictment issued by a grand jury from which all persons of his race or color have, solely because of that race 
or color, been excluded by the State….  Substantial under-representation of the group constitutes a 
constitutional violation as well, if it results from purposeful discrimination.  Castaneda v. Partida, 430 U.S. 
482, 492 - 93 (1976) (citations omitted). !

ü The facial constitutionality of the key-man system, of course, has been accepted by this Court.  Nevertheless, 
the Court has noted that the system is susceptible of abuse as applied.  Castaneda v. Partida, 430 U.S. 482, 
497 (1976) (citations omitted). !

2.4.2.1.Number of grand jurors !
§ The grand jury list shall not exceed two-fifths of the number of citizens on the county's most recent trial jury 

list.  O.C.G.A. §15-12-40 (a) (2)  3!
§ The number of citizens in the grand jury box shall be established by the board of jury commissioners but 

shall contain, as a minimum, a number equal to four times the number of grand jurors required to be drawn in 
the county annually, but not to exceed 5,000 grand jurors.  O.C.G.A. §15-12-40 (b) (4)  4!

2.4.3. Trial jury !
§ the board of jury commissioners shall compile, maintain, and revise a trial jury list of upright and intelligent 

citizens of the county to serve as trial jurors … In composing the trial jury list, the board of jury 
commissioners shall select a fairly representative cross section of the intelligent and upright citizens of the 
county.  O.C.G.A. §15-12-40 (a) (1) !

2.4.4. Effect of jury list !
§ Once filed, the lists so created shall constitute the body of trial and grand jurors for the county, respectively. 

Except as otherwise provided in this article, no new names shall be added to either list until those names 
originally selected have been completely exhausted or until a revised list has been properly created.  
O.C.G.A. §15-12-40 (a) (3)  5!

§ The trial jury box for the county shall be taken from the trial jury list established by the board of jury 
commissioners, and the grand jury box for the county shall be taken from the grand jury list established by 
the board of jury commissioners. The information contained in the trial and grand jury boxes shall be stored 
in a security data processing storage bank from which all trial or grand juries in the county shall be selected 
… O.C.G.A. §15-12-40 (b) (3)  6!

  Non-mechanical procedure 3

 

  Mechanical or electronic procedure 4

  Non-mechanical procedure 5

  Mechanical or electronic procedure 6



Jury Selection 7/1/14 Page !  of !  10 14

2.4.5. Revisions to jury list                          !
§ Once the trial or grand jury lists, or both, are established, the board of jury commissioners may revise such 

lists from time to time by adding new names to the lists, correcting names and other data on the lists, and 
deleting names from the lists by reason of death or other legal cause.  O.C.G.A. §15-12-40 (b) (2) !

2.4.6. Administrative Office of the Courts may assist in compiling jury list !
§ The Administrative Office of the Courts may assist the clerk of the superior court or the jury clerk, whichever 

is applicable, by providing a list of county citizens who the Administrative Office of the Courts certifies are 
prima facie eligible persons for consideration as jurors on the traverse and grand jury pools.  O.C.G.A. 
§15-12-40 (d) (1) !

2.5. Selection of jurors from jury list !
§ At each selection of trial or grand jurors, the computer shall be programmed to scan the entire appropriate 

jury box under the formula and plan adopted by the court pursuant to Code Section 15-12-42.  O.C.G.A. 
§15-12-40 (b) (5)  !

3. Procedure for challenging the array (proving an equal protection violation) !
§ The accused may, in writing, challenge the array for any cause going to show that it was not fairly or 

properly impaneled or ought not to be put upon him. The court shall determine the sufficiency of the 
challenge at once. If sustained, a new panel shall be ordered; if not sustained, the selection of jurors shall 
proceed.  O.C.G.A. §15-12-162 !

3.1. Time of challenge !
ü When a panel of jurors is put upon the accused, he should challenge the array for any cause which would go 

to show that it was not fairly and properly put upon him, and that if he fails to do so, the objection is 
waived…. A panel is “put upon” the accused (for purposes of determining when such a challenge must be 
made) when the array is seated and voir dire begins…. The policy underlying this waiver rule is to prevent a 
defendant from waiting until he sees how he does in jury selection before raising his challenge to the array 
and the rule is not unduly burdensome because defendants and their attorneys generally have ample 
opportunity to acquaint themselves with information upon which to base a decision to abide or attack the jury 
in advance.  Anthony v. State, 213 Ga. App. 303, 304 (1994) (citations omitted). !

ü Defendant’s challenge in this case is not to the entire jury roll of the county but only to the array called for 
the week of her trial.  Thus, the problem of overrepresentation of young people could not have been 
discerned from a pre-voir dire review of the jury roll by defense counsel.  Nor was the problem revealed by 
juror questionnaires, since it was not the policy of the county to require potential jurors to fill out such 
questionnaires at that time.  Moreover, the panel of prospective jurors was not “put upon” defendant all at 
one time; the panel was presented and questioned in two separate groups, and it was not until the second 
group was brought up that the problem of overrepresentation of young people became apparent.  Even then, 
questioning was required to confirm the apparent problem.  The waiver rule’s underlying policy … is not 
present here because the challenge was orally raised before actual selection of the jury.  At the same time, 
application of the rule seems unfair and unduly burdensome because defendant could not have acquired the 
information necessary to challenge her array prior to voir dire…. Defendant raised her challenge orally as 
soon as she was aware of the basis for her challenge and, unable as a practical matter to put her challenge in 
writing at that time, she included it in her motion for new trial.  Accordingly, …, we conclude that defendant 
did not waive her challenge … Anthony v. State, 213 Ga. App. 303, 304 - 05 (1994) (citations omitted). !

3.2. Proving an equal protection violation !
3.2.1. Defendant must establish a prima facie case !

https://www.lexis.com/research/buttonTFLink?_m=a6817bffb49a3772168f140960a8757e&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bO.C.G.A.%20%a7%2015-12-40%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=5&_butInline=1&_butinfo=GACODE%2015-12-42&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAB&_md5=80bfb3d66bf72cb301e223501d553e06
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ü In order to establish a prima facie violation of the fair-cross-section requirement, the defendant must show 
(1) that the group alleged to be excluded is a “distinctive” group in the community; (2) that the representation 
of this group in venires from which juries are selected is not fair and reasonable in relation to the number of 
such persons in the community; and (3) that this under representation is due to systematic exclusion of the 
group in the jury-selection process.  Duren v. Missouri, 439 U.S. 357, 364 (1979). !

ü A prima facie case of discriminatory purpose may be proved as well by the absence of Negroes on a 
particular jury combined with the failure of the jury commissioners to be informed of eligible Negro jurors in 
a community, or with racially non-neutral selection procedures.  With a prima facie case made out, the burden 
of proof shifts to the State to rebut the presumption of unconstitutional action by showing that permissible 
racially neutral selection criteria and procedures have produced the monochromatic result.  Castaneda v. 
Partida, 430 U.S. 482, 493 - 94 (1976) (quoting Alexander v. Louisiana, 405 U.S. 625, 632 (1972)). !

ü In order to show that an equal protection violation has occurred in the context of grand jury selection, the 
defendant must show that the procedure employed resulted in substantial under-representation of his race or 
of the identifiable group to which he belongs.  The first step is to establish that the group is one that is a 
recognizable, distinct class, singled out for different treatment under the laws, as written or applied.  Next, 
the degree of under-representation must be proved, by comparing the proportion of the group in the total 
population to the proportion called serve as grand jurors, over a significant period of time…. Finally, …, a 
selection procedure that is susceptible of abuse or is not racially neutral supports the presumption of 
discrimination raised by a statistical showing.  Once a defendant has shown substantial under-representation 
of his group, he has made out a prima facie case of discriminatory purpose, and the burden then shifts to the 
State to rebut that case.  Castaneda v. Partida, 430 U.S. 482, 494 - 95 (1976) (citations omitted). !

ü The burden of proving a fair-cross-section violation falls on the defendant.  After the defendant has 
established that the group in question is “distinctive” for fair-cross-section purposes, and that the group was 
systematically excluded from the jury source, he must then establish that the group’s under representation 
was unfair and unreasonable.  Because the state usually controls the evidence necessary to prove this last 
element, the law accords the defendant the benefit of a presumption, based on a bare showing of under 
representation, which operates to compel the state to come forward with evidence relevant to that element.  
Thus, once the defendant establishes the facts that give rise to the presumption, the state must provide some 
explanation why, under the circumstances, the under representation of the group was not unfair and 
unreasonable.  If the state offers no plausible explanation, the defendant prevails on the strength of the 
presumption: based on the bare showing of under representation, the court must hold as a matter of law that 
the exclusion of the group was unfair and unreasonable.  If, on the other hand, the state does offer a plausible 
explanation, the defendant will not prevail on the strength of the presumption unless he persuades the court 
not to accept the state’s explanation.  Berryhill v. Zant, 858 F. 2d 633, 638 (11th Cir. 1988) (citation omitted). !

ü To succeed on an equal protection challenge in the context of grand jury selection, defendant must show (1) 
that the group is a recognizable, distinct class; (2) the degree of under-representation by comparing the 
proportion of the group in the total population to the proportion called to serve as grand jurors; and (3) that 
the selection procedure is susceptible of abuse or it is not racially neutral, thus supporting a presumption of 
discrimination raised by the statistics.  Al-Amin v. State, 278 Ga. 74, 77 - 78 (2004) (citations omitted). !

ü The test for an attack on a traverse jury is two-fold: first, the defendant must prove that the group is a 
cognizable group; secondly, the defendant must show that the group has been consistently under-represented.  
Potts v. State, 259 Ga. 812, 813 (1990). !

ü On the call of the case, the defendant filed his challenge to the array of the jurors … No evidence was 
submitted to support this challenge.  The burden was upon the defendant to show any irregularity in the 
drawing or impaneling the jury in order to rebut the presumption that the jury was drawn and impaneled 
according to the law.  Enumerated error No. 1 is without merit.  Mathis v. State, 222 Ga. 351, 352 (1966). !

ü We decline to hold that the motion to quash cast the burden upon the state to prove that the jury 
commissioners had performed their statutory duty of selecting a fairly representative cross-section of the 
intelligent and upright citizens of the county.  It has long been the rule that public officials are presumed to 
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have performed their duties as prescribed by law and this rule has been specifically applied with respect to 
jury commissioners performing their duties … We hold, therefore, that there is no burden upon the state to 
prove that the jury commissioners performed their duty as prescribed by [statute].  Garrett v. State, 133 Ga. 
App. 564, 565 (1974) (citations and footnote omitted). !

3.2.1.1.Defendant must establish that the group is a recognizable, distinct class !
3.2.1.2.Defendant must prove under-representation over a significant period of time !
3.2.1.2.1.Under-representation !
3.2.1.2.1.1.Evidence sufficient to establish that group was under-represented !
ü If the percentage of women appearing on jury pools in Jackson County had precisely mirrored the percentage 

of women in the population, more than one of every two prospective jurors would have been female.  In fact, 
less than one of every six prospective jurors was female; 85% of the average jury was male.  Such a gross 
discrepancy between the percentage of women in jury venires and the percentage of women in the 
community requires the conclusion that women were not fairly represented in the source from which petit 
juries were drawn in Jackson County.  Duren v. Missouri, 439 U.S. 357, 366 (1979). !

ü The disparity proved by the 1970 census statistics showed that the population of the county was 79.1% 
Mexican-American, but that, over an 11-year period, only 39% of the persons summoned for grand jury 
service were Mexican-American…. Since the State presented no evidence showing why the 11-year period 
was not reliable, we take it as the relevant base for comparison…. The proof in this case was enough to 
establish a prima facie case of discrimination against the Mexican-Americans in the Hidalgo County grand 
jury selection.  Castaneda v. Partida, 430 U.S. 482, 495 - 96 (1976) !

3.2.1.2.1.2.Evidence not sufficient to establish that group was under-represented !
ü Viewing the evidence in the light most favorable to the defense, Parks has shown only a 5.24% under 

representation of blacks (23.45% in the community versus 18.21% on the grand jury list).  This is not such a 
significant disparity as would require quashing the indictment.  Parks v. State, 254 Ga. 403, 408 (1985) 
(citations omitted). !

ü Defendant failed to establish the significant overrepresentation of those under 25 (and concomitant under 
representation of those 25 and older).  A document from Cobb County Information Services indicates that 
9.6% of the total petit jury pool is 18 through 24 years of age.  However, voir dire was not transcribed and 
the record does not show how many members of this age group were included in defendant’s array…. The 
only actual evidence presented in this regard is the testimony of the jury administrator that at least seven of 
the potential jurors called that week were students; she could not give a more definite number because juror 
information sheets were not required from all jurors.  This evidence is not sufficient to show a significant 
overrepresentation / under representation.  Anthony v. State, 213 Ga. App. 303, 305 (1994). !

3.2.1.2.2.Significant period of time !
3.2.1.3.Defendant must prove the under-representation is due to systematic exclusion of the group from 

the jury selection process !
ü In order to establish a prima facie case, it was necessary for petitioner to show that the under representation 

of women, generally and on his venire, was due to their systematic exclusion in the jury-selection process.  
Petitioner’s proof met this requirement.  His undisputed demonstration that a large discrepancy occurred not 
just occasionally, but in every weekly venire for a period of nearly a year manifestly indicates that the cause 
of the under representation was systematic – that is, inherent in the particular jury-selection process utilized.  
Petitioner Duren’s statistics and other evidence also established when in the selection process the systematic 
exclusion took place.  There was no indication that under representation of women occurred at the first stage 
of the selection process – the questionnaire canvass of persons randomly selected from the relevant voter 
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registration list.  The first sign of a systematic discrepancy is at the next stage – the construction of the jury 
wheel from which persons are randomly summoned for service.  Less than 30% of those summoned were 
female, demonstrating that a substantially larger number of women answering the questionnaire claimed 
either ineligibility or exemption from jury service.  Moreover, at the summons stage women were not only 
given another opportunity to claim exemption, but also were presumed to have claimed exemption when they 
did not respond to the summons.  Thus, the percentage of women at the final, venire, stage (14.5%) was 
much lower than the percentage of women who were summoned for service (26.7%).  The resulting 
disproportionate and consistent exclusion of women from the jury wheel and at the venire stage was quite 
obviously due to the system by which juries were selected.  Duren v. Missouri, 439 U.S. 357, 366 - 67 
(1979). !

ü Defendant has failed to show that manipulation of the jury lists or any other form of systematic exclusion 
accounts for any under-representation which may occur in this age group.  Potts v. State, 259 Ga. 812, 814 
(1990). !

3.2.2. Once the prima facie case is established there is a presumption of an equal protection violation !
3.2.3. State must rebut the presumption that the under representation is unfair and unreasonable !
ü Once the defendant has made a prima facie showing of an infringement of his constitutional right to a jury 

drawn from a fair cross section of the community, it is the State that bears the burden of justifying this 
infringement by showing attainment of a fair cross section to be incompatible with a significant state interest.  
Duren v. Missouri, 439 U.S. 357, 368 (1979) (citation omitted). !

ü The showing made by the respondent therefore shifted the burden of proof to the State to dispel the inference 
of intentional discrimination.  Inexplicably, the State introduced practically no evidence…. How many of 
those listed in the census figures with Mexican-American names were not citizens of the state, but were so-
called “wet-backs” from the south side of the Rio Grande; how many were migrant workers and not residents 
of Hidalgo County; how many were illiterate and could not read and write; how many were not of sound 
mind and good moral character; how many had been convicted of a felony or were under indictment or legal 
accusation for theft or a felony; none of these facts appear in the record…. In light of our holding that 
respondent proved a prima facie case of discrimination that was not rebutted by any of the evidence presently 
in the record, we have only to consider whether the District Court’s “governing majority” theory filled the 
evidentiary gap.  In our view, it did not dispel the presumption of purposeful discrimination in the 
circumstances of this case.  Castaneda v. Partida, 430 U.S. 482, 497 - 99 (1976) (citations omitted). !

ü Discriminatory intent can only be rebutted only with evidence in the record about the way in which the 
commissioners operated and their reasons for doing so.  It was the State’s burden to supply such evidence, 
once respondent established his prima facie case.  The State’s failure in this regard leaves unchallenged 
respondent’s proof of purposeful discrimination.  Castaneda v. Partida, 430 U.S. 482, 500 (1976). !

ü The proof offered by respondent was sufficient to demonstrate a prima facie case of discrimination in grand 
jury selection.  Since the State failed to rebut the presumption of purposeful discrimination by competent 
testimony, despite two opportunities to do so, we affirm the Court of Appeals’ holding of a denial of equal 
protection of the law in the grand jury selection process in respondent’s case.  Castaneda v. Partida, 430 U.S. 
482, 501 (1976). !

2.2.3.3.Evidence sufficient to rebut prima facie case  !
ü Young persons are greatly underrepresented on the DeKalb grand jury list.  However, this under 

representation is explained by the jury commissioners’ compliance with the legal requirement that only a 
limited number of the “most experienced” persons on the traverse jury list be selected for inclusion on the 
grand jury list.  The fair cross-section language of O.C.G.A. §15-12-40 obviously must be read in light of the 
grand jury experience requirement in the same code section.  Thus we find no statutory violation in the grand 
jury make-up.  Nor do we find any federal constitutional violation.  Experience and age are rationally related, 
and in view of the duties of grand juries (in addition to returning criminal indictments) we do not find the 



Jury Selection 7/1/14 Page !  of !  14 14

statutory demand for experience unjustified.  The age disparities shown here are acceptable.   Parks v. State, 7

254 Ga. 403, 411 (1985) (citations omitted). !
ü Young persons are also underrepresented on the DeKalb traverse jury list.  This under representation, 

however, did not result from subjective manipulation of the source list, but rather, from the fact that the 
source list itself contained an under representation of young persons.  The source list, of course, was the voter 
registration list, the primary source contemplated by O.C.G.A. §15-12-40…. Herculean efforts to correct an 
under representation of a “suspect” class doubtless are required.  However, given the size of the task, and 
keeping in mind that the same voting registration standards apply to persons between the ages of 18 and 30 as 
to person over 30 and that the status of being a voter or a non-voter essentially may be changed at will we 
conclude that such efforts are unnecessary to correct a 15% under representation of young persons, even 
where, as here, the trial court has found such a class to be cognizable.  Parks v. State, 254 Ga. 403, 411 - 12 
(1985) (citation omitted). !

2.2.3.4.Evidence not sufficient to rebut prima facie case  !
ü Exempting all women because of the preclusive domestic responsibilities of some women is insufficient 

justification for their disproportionate exclusion on jury venires.  Duren v. Missouri, 439 U.S. 357, 369 
(1979). !

ü It is untenable to suggest these days that it would be a special hardship for each and every woman to perform 
jury service or that society cannot spare any women from their present duties…. If it was ever the case that 
women were unqualified to sit on juries or were so situated that none of them should be required to perform 
jury service, that time has long since passed.  Duren v. Missouri, 439 U.S. 357, 369 - 70 (1979). !

ü A State may have an important interest in assuring that those members of the family responsible for the care 
of children are available to do so.  An exemption appropriately tailored to this interest would, we think, 
survive a fair-cross-section challenge…. Although most occupational and other reasonable exemptions may 
inevitably involve some degree of over inclusiveness or under inclusiveness, any category expressly limited 
to a group in the community of sufficient magnitude and distinctiveness so as to be within the fair-cross-
section requirement – such as women – runs the danger of resulting in under representation sufficient to 
constitute a prima facie violation of that constitutional requirement.  Duren v. Missouri, 439 U.S. 357, 370 
(1979). !

ü Even though they recognized that women were underrepresented on the list, the jury commissioners chose 
not to correct the problem by way of means that were very readily available to them…. The focus of our 
inquiry is … whether the representation of women was, under the circumstances, objectively fair and 
reasonable.  Given the relative ease with which the under representation could have been corrected in this 
case, we simply cannot conclude that the representation of women on the master jury list was fair and 
reasonable.  Petitioner has therefore established a violation of the sixth amendment’s fair-cross-section 
requirement.  Berryhill v. Zant, 858 F. 2d 633, 639 (11th Cir. 1988). !!

   The evidence shows that persons between the ages of 18 and 29 inclusive comprise 33.3% of the 18 and over 7

population of DeKalb County, …, and only 4.54% of the grand jury list.


