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OUTLINE 
 
1. Lesser included offense 
 
§ An accused may be convicted of a crime included in a crime charged in the indictment or accusation.  

O.C.G.A. §16-1-6.  
 
1.1 Definition 
 
§ A crime is a lesser included offense when it is established by proof of the same or less than all the facts … 

O.C.G.A. §16-1-6 (1). 
 
§ A crime is a lesser included offense when it is established by proof of …  a less culpable mental state than is 

required to establish the commission of the crime charged; O.C.G.A. §16-1-6 (1). 
 
§ A crime is a lesser included offense when it differs from the crime charged only in the respect that a less 

serious injury or risk of injury to the same person, property, or public interest … O.C.G.A. §16-1-6 (2). 
 
§ A crime is a lesser included offense when it differs from the crime charged only in the respect that … a lesser 

kind of culpability suffices to establish its commission. O.C.G.A. §16-1-6 (2). 
 
ü A crime is included in another as a matter of fact if “it is established by proof of the same or less than all the 

facts or a less culpable mental state than is required to establish the commission of the crime charged.”  
Powles v. State, 248 Ga. App. 4 (2001). 

 
ü A crime is included in another as a matter of law if “it differs from the crime charged only in the respect that 

a less serious injury or risk of injury to the same person, property, or public interest or a lesser kind of 
culpability suffices to establish its commission.”  Powles v. State, 248 Ga. App. 4 (2001).   

 
1.2 Jury charge on lesser included offenses 
 
1.2.1 Required 
 
1.2.2 Not required 
 
1.2.2.1 Charge on lesser offense inconsistent with defense theory of the case 

 
1.2.2.1.1 Involuntary manslaughter as a lesser offense of murder 
 
ü The trial court is not required to charge the jury on an included offense when the evidence shows either the 

commission of the completed offense as charged or the commission of no offense.  If the jury believed 
appellant’s theory, appellant committed no crime since the child was already fatally injured when he came 
into appellant’s care and appellant’s actions did not cause the child’s death.  If, as was the case here, the jury 
did not believe appellant’s theory, then the jury believed the child was in good health when he was placed in 
appellant’s care and appellant severely and violently shook the child, an act that constituted child cruelty in 
the first degree and caused his death.  The trial court did not commit reversible error when it declined 
appellant’s request to charge on felony involuntary manslaughter based on reckless conduct.  Bostic v. State, 
284 Ga. 864, 866 (2009) (citations omitted). 

 
1.2.2.1.2 Peeping tom 
 
ü Where the state’s evidence establishes all of the elements of an offense and there is no evidence raising the 

lesser offense, there is no error in failing to give a charge on the lesser offense.  Here the evidence showed the 
completed felony of peeping Tom before Brown attempted to break into the apartment.  Because neither the 
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State’s evidence nor Brown’s alibi evidence reasonably raised the inference of any intent other than that set 
out in the indictment (to commit a rape), the requested charge was not supported by evidence.  Accordingly, 
the trial court did not err in refusing to give the requested charge.  Brown v. State, 242 Ga. App. 858, 863-64 
(2000) (fns. omitted). 

 
1.2.2.1.3 Robbery as a lesser offense of armed robbery 
 
ü Where the uncontradicted evidence showed completion of the offense of armed robbery, and no evidence was 

presented to the effect that a weapon was not used in the robbery, the defendant is not entitled to a jury charge 
on the lesser include offenses of robbery by intimidation or theft by taking.  Stevens testified that the robber 
used a gun, and Nesbitt offered no evidence to the contrary.  Although trial counsel questioned whether the 
grainy videotape showed a gun, his ultimate defense to the robbery charge did not revolve around the use of a 
weapon.  Instead, counsel argued that Nesbitt was not the individual who robbed the store.  Nesbit v. State, 
296 Ga. App. 139, 143 (2009) (footnote omitted).  

 
1.2.2.1.3 Voluntary manslaughter as a lesser offense of murder 
 
ü While adulterous conduct can be the provocation sufficient to warrant a conviction for voluntary 

manslaughter.  Lewis’ statements do not support an inference that he learned of such conduct immediately 
prior to the killing or that Ms. Lewis recounted the alleged adultery to him at the time of her killing so that 
provocation might cause a sudden passion.  On the contrary, Lewis stated that “he wasn’t mad,” that he “had 
no reason to be mad,” that “nothing had happened between him and the victim for him to be mad,” that his 
“intentions were to scare her,” that it was “practical joke that just went too far,” and that he did not see Epps.  
He repeatedly blamed his actions on “drinking all that beer.”  Lewis’ statements do not contain any hint that 
he acted out of a sudden, violent and irresistible passion.  Accordingly, we conclude that the habeas court’s 
finding that Lewis’ statements support the physical evidence suggesting that he committed voluntary 
manslaughter is erroneous as a matter of law.  Hall v. Lewis, 286 Ga. 767, 773 - 74 (2010) (citations 
omitted). 

 
1.2.2.2 Greater crime completed 
 
ü Pointing a firearm at another is an offense included in aggravated assault, it is not error to refuse to charge on 

it when the evidence does not reasonably raise the issue that the defendant may be guilty only of the lesser 
crime…. The evidence showed that Lewis used the gun to direct the victim to comply with his commands, 
and that she was frightened.  This evidence showed that the greater crime was completed.  The court did not 
err in declining to instruct the jury on the lesser offense.  Lewis v. State, 297 Ga. App. 517, 519 (2009) 
(footnotes omitted). 

 
1.2.2.3 Lesser offense not supported by the evidence 
 
ü It is a question of law whether there is any evidence to support a finding that the defendant acted solely as the 

result of sudden, violent, and irresistible passion resulting from serious provocation sufficient to excite such 
passion in a reasonable person.  Appellant relies solely on protestations made by the victim during the 
beating.  However, words alone, regardless of the degree of their insulting nature, will not in any case justify 
the excitement of passion so as to reduce the crime from murder to manslaughter, where the killing is done 
solely on account of the indignation aroused by use of opprobrious words.  Since words alone are not 
sufficient provocation, the trial court did not err when it declined to charge the jury on voluntary 
manslaughter.  Paul v. State, 274 Ga. 601, 605 - 06 (2001) (citations omitted). 

 
1.2.3 Harmless error analysis 
 
ü Defendant’s written request to charge on simple possession of cocaine was adjusted to the evidence and the 

trial court erred in refusing to give it.  Nevertheless, we hold that in light of the overwhelming evidence that 
defendant actually possessed one 80-gram packet of cocaine, it is highly probable that the failure to give his 



Lesser Included Offenses 07/01/14 Page 5 of 9 
 

requested instruction did not contribute to the verdict.  Consequently, the erroneous failure to give this 
instruction was harmless.  Howard v. State, 220 Ga. App. 579, 583 (1996) (citations omitted). 

 
1.2.4 Procedure 
 
1.2.4.1 Request to charge 
 
ü A written request to charge a lesser included offense must always be given if there is any evidence that the 

defendant is guilty of the lesser offense.  The complete rule includes this corollary: where the State’s evidence 
establishes all of the elements of an offense and there is no evidence raising the lesser offense, there is no 
error in failing to give a charge on the lesser offense.  Howard v. State, 220 Ga. App. 579, 582 (1996) 
(citations omitted). 

 
2. Merger doctrine 
 
§ When the same conduct of an accused may establish the commission of more than one crime, the accused 

may be prosecuted for each crime. He may not, however, be convicted of more than one crime if: (1) One 
crime is included in the other; or  (2) The crimes differ only in that one is defined to prohibit a designated 
kind of conduct generally and the other to prohibit a specific instance of such conduct.  O.C.G.A. §16-1-7 (a).   

 
ü Lesser offenses merge into greater offenses for purposes of conviction and sentencing.  Donaldson v. State, 

244 Ga. App. 89 (2000). 
 
ü In Georgia, however, a felony may merge into another felony which requires an additional element or a more 

culpable mental state or a more serious injury or risk of injury to the same person, property, or public interest.  
Helmeci v. State, 230 Ga. App. 866, 870 (1998) (citations omitted). 

 
2.1 Request to charge 
 
ü It is not the jury’s role to resolve the legal issue of whether offenses merge.  As this charge concerns an issue 

which must be resolved by the court, not the jury, the trial court did not err by refusing to give the requested 
charge.  Alexander v. State, 285 Ga. 166, 168 (2009) (citation omitted). 

 
2.2 Offenses that merge 
 
2.2.1 Aggravated assault and malice murder 
 
ü O.C.G.A. §16-1-7 (a) (1) prohibits a defendant of being convicted of more than one crime when the same 

conduct of the accused establishes the commission of more than one crime and one crime is included in the 
other.  The aggravated assault conviction is included in the malice murder conviction under O.C.G.A. §16-1-6 
(1) since the same conduct of the defendant (beating the victim about the head and face with a tree limb) 
establishes the commission of both aggravated assault and malice murder, and aggravated assault is 
established by proof of the same or less than all the facts that were required to establish proof of the murder 
offense.  To establish the crime of malice murder, the State proved that appellant, with malice aforethought, 
caused the victim’s death by striking her about the head and face with an instrument that caused serious 
bodily injury – a tree limb to which a piece of metal was attached.  Because O.C.G.A. §16-1-7 (a) (1) 
prohibits a defendant from being convicted of more than one crime where one crime is included in another, 
the conviction for aggravated assault must be vacated.  Accordingly, the judgment of conviction and sentence 
imposed for aggravated assault must be vacated.  Bell v. State, 284 Ga. 790, 791 - 92 (2009) (citations 
omitted). 

 
ü The factual basis set forth in support of Colwell’s guilty pleas was insufficient to authorize the trial court to 

enter convictions and sentences against Colwell for both the two malice murder charges and the two 
aggravated assault charges.  Where, as here, the evidence proving an aggravated assault is the same as the 
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evidence proving murder, the two crimes merge as a matter of fact.  Accordingly, we vacate Colwell’s two 
convictions and sentences for aggravated assault.  Colwell v. State, 273 Ga. 634 (2001) (citations omitted). 

 
2.2.2 Aggravated child molestation and rape 
 
ü The trial court erred by not merging the aggravated child molestation conviction into the rape conviction for 

sentencing purposes…. While it was proper to prosecute appellant for both rape and aggravated child 
molestation, he should have been convicted and sentenced only for the rape.  Accordingly, appellant’s 
separate conviction and sentence for aggravated child molestation must be vacated.  Caldwell v. State, 263 
GA. 560, 562 - 63 (1993) (citations omitted). 

 
ü Here it is undisputed that there was but one act of forcible sexual intercourse and that both the rape count and 

aggravated child molestation count of the indictment are in fact based upon the same, single act of forcible 
sexual intercourse against a female child under the age of 16 years.  Further, the evidence at trial established 
that the injuries sustained as a result of the rape were the same injuries as those specifically alleged in the 
indictment as the basis for the aggravated child molestation charge.  Under the evidence and the offense as 
charged, the forcible rape was bother the act and the cause-in-fact of the injuries that formed the basis for the 
aggravated child molestation, he should have been convicted and sentenced only for the rape.  Accordingly, 
Donaldson’s separate conviction and sentence for aggravated child molestation must be vacated.  Donaldson 
v. State, 244 Ga. App. 89, 91 (2000). 

 
2.2.3 Conspiracy and possession of tools for the commission of a crime 
 
ü The elements of the crime of conspiracy are an agreement between two or more persons to commit a crime 

and an overt act by any one of those persons to effect the object of the conspiracy.  The elements of 
possession of tools for the commission of a crime are the possession of such tools and the intent to use them 
to commit a crime.  Neither crime is included in the other by definition, and they do not merge as a matter of 
law.  Green v. State, 240 Ga. App. 377, 381 (1999)(fn. omitted). 

 
2.2.4 Felony murder and malice murder 
 
ü When a defendant is found guilty and sentenced for malice murder, the trial court should vacate any felony 

murder convictions for the same killing.  Colwell v. State, 273 Ga. 634 (2001)(citation omitted). 
 
2.2.5 Violations of the Georgia Controlled Substances Act 
 
2.2.5.1 Trafficking and possession of a controlled substance with intent to distribute 
 
ü The trial court erred by sentencing [Wilson] separately for his trafficking and possession with intent to 

distribute convictions because both convictions are supported by identical evidence: a mason jar filled with 
62.45 grams of crack cocaine…. Possession of cocaine with intent to distribute is a lesser included offense of 
trafficking.  The trial court, therefore, should have merged Wilson’s conviction for possession of cocaine with 
the intent to distribute with his trafficking conviction.  Wilson v. State, 295 Ga. App. 545 (2009) (citations 
omitted). 

 
ü To prove possession of cocaine with intent to distribute under O.C.G.A. §16-13-30 (b), the State had to show 

that Jackson “possessed with intent to distribute any controlled substance” of any purity and of any amount.  
To prove trafficking in cocaine under O.C.G.A. §16-13-31 (a) (1), the State had to show that Jackson was 
“knowingly in possession of 28 grams or more of cocaine or of any mixture with a purity of 10 percent or 
more of cocaine….” The intent to distribute which is necessary to the crime of possession of a controlled 
substance under §16-13-30 (b) is satisfied by the reasonable inference that a person who possesses more than 
28 grams of cocaine under §16-13-31 intends to distribute it.  Therefore, the distribution offense contains no 
unique elements not satisfied by a trafficking offense, and the distribution offense was included in the 
trafficking offense.  Accordingly, the judgment of conviction entered on the guilty verdict for violation of 
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O.C.G.A. §16-13-30 (b) must be reversed and sentence imposed as to that count vacated.  Jackson v. State, 
295 Ga. App. 427, 432 - 33 (2009) (case citations and footnotes omitted). 

 
2.3 Offenses that do not merge 
 
2.3.1 Aggravated assault  
 
2.3.1.1 Multiple aggravated assaults on the same victim 
 
ü There was evidence of assault as Brown threatened Victim-1 gratuitously with the knife and evidence of a 

subsequent assault as Brown shoved Victim-1 with intent to rape.  Therefore, it was not error to sentence 
Brown separately on the jury’s findings of guilt for both offenses.  Brown v. State, 242 Ga. App. 858, 866-67 
(2000). 

 
2.3.1.2 Aggravated assault on separate victims 
 
ü Counts 2 through 4 [aggravated assault on three separate victims] do not merge as a matter of fact because 

each count required proof that a different officer was placed in reasonable apprehension of immediately 
receiving a violent injury.  Because counts 1 through 4 [aggravated assault on four separate victims] involved 
separate victims, the counts do not merge as a matter of law.  Powles v. State, 248 Ga. App. 4, 5 (2001). 

 
2.3.2 Aggravated assault and possession of a weapon during the commission of a crime 

 
ü Aggravated assault and possession of a weapon during the commission of a crime do not merge because the 

legislature intended to impose additional punishment against an individual who uses a firearm during the 
commission of certain crimes, including aggravated assault.  Powles v. State, 248 Ga. App. 4, 5 
(2001)(citation omitted). 

 
2.3.3 Aggravated assault and theft by receiving stolen property 
 
ü “A person commits the offense of theft by receiving stolen property when he receives, disposes of, or retains 

stolen property which he knows or should know was stolen unless the property is received, disposed of, or 
retained with intent to restore it to the owner.”  O.C.G.A. §16-8-7(a).  This count does not merge into Count 1 
[aggravated assault] as a matter of fact because it required proof that Powles knew or should have known that 
the firearm was stolen.  No such proof is required for an aggravated assault conviction.  Powles v. State, 248 
Ga. App. 4, 5 (2001). 

 
2.3.4 Aggravated assault and possession of a weapon by a convicted felon 
 
ü Possession of a weapon by a convicted felon does not merge into Count 1 [aggravated assault] as a matter of 

fact because it required proof that Powles was a convicted felon, and Count 1 did not.  Powles v. State, 248 
Ga. App. 4, 5-6 (2001). 

 
2.3.5 Aggravated child molestation and child molestation 

 
ü The trial court erred as a matter of law in merging Ms. Graham’s three aggravated child molestation 

convictions into her child molestation convictions during sentencing, thereby violating the statutory minimum 
sentencing requirements under O.C.G.A. §17-10-6.1(b).  Evidence was presented at trial that was sufficient to 
convict Ms. Graham of each count.  Each charge was specific and distinct, and evidence of one act was not 
reqired to prove the others.  Therefore, once Ms. Graham was convicted of all 12 counts, the trial court was 
authorized to sentence her as to each charge.  However, during sentencing, the trial court merged some of the 
counts after finding that all of the acts occurred on a single day and constituted a “single course of action.”  
As a result, the trail court sentenced Ms. Graham on only two counts of child molestation (twenty years each, 
five to serve), effectively merging the remaining convictions, including three counts of aggravated child 
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molestation.  Such merger was error, as aggravated child molestation cannot be merged into child molestation 
as a matter of law, since it is a greater, not lesser, offense involving additional elements.  Graham v. State, 
239 Ga. App. 429, 434-35 (1999)(citations omitted). 

 
2.3.6 Conspiracy and possession of tools for the commission of a crime 
 
ü Green’s indictment alleged both conspiracy and possession of tools for the commission of a crime with 

specificity.  The conspiracy count alleged the Green “conspired to commit the crime of burglary of Wal-Mart 
on Fairburn Road, and did go to the vicinity of Wal-Mart with bolt cutters . . .,” while the count on possession 
of tools for the commission of a crime alleged that Green “did unlawfully have in his possession bolt cutters, 
a tool commonly used in the commission of burglary with intent to make use of them in a burglary . . .”  To 
prove the conspiracy as alleged in the indictment, the State had to prove that Green was in the possession of 
the bolt cutters with criminal intent, which is the same proof needed for the possession of tools offense.  
Thus, one conviction is included in the other.  The possession of tools for the commission of a crime 
conviction merges with the conspiracy to commit burglary conviction as a matter of fact.  The court erred in 
failing to merge the two convictions and erred in sentencing Green on the conviction for possession of tools 
for the commission of a crime.  Green v. State, 240 Ga. App. 377, 381-82 (1999)(fns. omitted). 

 
2.3.7 Obstruction of a law enforcement officer (multiple counts resulting from a single arrest) 
 
ü Jackson was … convicted of five counts of five counts of obstruction for resisting one arrest executed by five 

officers…. The evidence shoed that he separately hindered each of the five officers during his arrest: jerking 
away and fleeing from the first officer who attempted to pat him down; breaking a handhold by a second 
officer attempting to restrain him; breaking from, evading, and running from a third officer who performed 
the lawful search; running into and struggling with a fourth officer who then attempted to subdue Jackson; 
and jerking away from and wrestling with a fifth officer on the ground attempting to handcuff him after he 
was tackled.  Each officer explicitly testified that Jackson’s specific efforts to fight against or flee from him 
hindered that officer’s own efforts to lawfully search, subdue, or arrest Jackson.  As this evidence showed 
that each charge of obstruction was separate and distinct with independently supporting facts, there 
was no merger.  Jackson v. State, 295 Ga. App. 427, 433 (2009) (citations and footnotes omitted). 

 
3. Lenity, Rule of 
 
3.1 General rule 
 
ü The rule of lenity applies where two statutes governing the same conduct conflict with respect to their 

prescribed punishments.  Dixon v. State, 278 Ga. 4 (2004). 
 
ü Under the rule of lenity, a penal statute providing two possible grades of punishment or penalty for the same 

offense (i.e., one as a felony and one as a misdemeanor) is uncertain and the defendant is entitled to the lesser 
of the two penalties contained in he statute.  Shabazz v. State, 273 Ga. App. 389 (2005). 

 
3.2 Rule applies 
 
3.3 Rule does not apply 
 
3.3.1 Does not allow sentencing on lesser included felonies 
 
ü Shabazz was indicted for an convicted of only one crime: aggravated child molestation, a felony.  And even if 

Shabazz had additionally been charged and convicted of statutory rape, that crime also would have 
constituted a felony, not a misdemeanor.  …  Because this is not a case in which the defendant’s conduct 
could have been punished as either a misdemeanor or a felony, it does not invoke the rule of lenity.  Shabazz 
v. State, 273 Ga. App. 389 (2005). 
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3.3.2 Does not allow merger of felonies into misdemeanors 
 
ü Helmeci has cited no cases supporting the proposition that a felony may merge into a misdemeanor, and we 

decline to adopt such a proposition.  Under Helmeci’s argument, an individual who has committed the felony 
of possession by ingesting a controlled substance could avoid conviction for such felony when driving a 
vehicle while under the influence of the possessed drugs, a misdemeanor.  Such a result defies common sense 
and is not required by the statute.  Helmeci v. State, 230 Ga. App. 866, 870 (1998). 

 
3.3.3 Specific crimes 
 
3.3.3.1 Involuntary manslaughter 
 
ü The two subsections of this Code section do not define the same offense.  Felony involuntary manslaughter is 

committed when one causes the death of another human being without any intention to do so by the 
commission of an unlawful act other than a felony.  Misdemeanor involuntary manslaughter, however, is 
committed when one causes the death of another human being without any intention to do so, by the 
commission of a lawful act in an unlawful manner likely to cause death or great bodily harm.  Thus, the two 
crimes do not address the same criminal conduct, and no ambiguity is created by different punishments being 
set forth for the same crime.  Consequently, the rule of lenity does not apply.  Campbell v. State, 297 Ga. 
App. 387, 391 (2009). 


