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OUTLINE 
 
1. Grounds for new trial 
 
1.1 Verdict contrary to evidence O.C.G.A. §5-5-20 

 
§ In any case when the verdict of a jury is found contrary to evidence and the principles of justice and equity, 

the judge presiding may grant a new trial before another jury.  O.C.G.A. §5-5-20. 
 
1.2 Verdict contrary to justice O.C.G.A. §5-5-20 
 
§ In any case when the verdict of a jury is found contrary to evidence and the principles of justice and equity, 

the judge presiding may grant a new trial before another jury.  O.C.G.A. §5-5-20. 
 
1.3 Verdict against weight of evidence O.C.G.A. §5-5-21 
 
§ The presiding judge may exercise a sound discretion in granting or refusing new trials in cases where the 

verdict may be decidedly and strongly against the weight of the evidence even though there may appear to be 
some slight evidence in favor of the finding.  O.C.G.A. §5-5-21. 

 
1.4 Illegal admission of evidence O.C.G.A. §5-5-22 
 
§ The courts may grant new trials in all cases when any material evidence may be illegally admitted to … the 

jury over the objection of the movant.  O.C.G.A. §5-5-22. 
 
1.5 Illegal exclusion of evidence O.C.G.A. §5-5-22 
 
§ The courts may grant new trials in all cases when any material evidence may be … illegally withheld from 

the jury over the objection of the movant.  O.C.G.A. §5-5-22. 
 
1.6 Newly discovered evidence O.C.G.A. §5-5-23 
 
§ A new trial may be granted in any case where any material evidence, not merely cumulative or impeaching in 

its character but relating to new and material facts, is discovered by the applicant after the rendition of a 
verdict against him and is brought to the notice of the court within the time allowed by law for entertaining a 
motion for a new trial.  O.C.G.A. §5-5-23. 

 
1.6.1 Test for newly discovered evidence; Evidence must be material 
 
1.6.1.1 Must relate to new and material facts 
 
1.6.1.2 Cumulative evidence is not material 
 
1.6.1.3 Impeachment evidence is not material 
 
1.6.2 Evidence must be discovered by the applicant after the rendition of a verdict 
 
1.6.3 Evidence must be brought to the notice of the court within the time allowed by law for entertaining 

a motion for new trial 
 
1.7 Error in instructions O.C.G.A. §5-5-24 
 
1.8 Other grounds O.C.G.A. §5-5-25 
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§ In all motions for a new trial on other grounds, not provided for in this Code, the presiding judge must 

exercise a sound legal discretion in granting or refusing the same according to the provisions of the common 
law and practice of the courts.  O.C.G.A. §5-5-25 

 
1.8.1 Defendant was not competent to stand trial  

 
1.8.1.1 Defendant need not be competent during the hearing on the motion for new trial  
  
ü The trial court ruled that Florescu would have to be competent during the hearing so that he could testify 

regarding his mental health status before, during, or after the trial.  That testimony is irrelevant, however.  
Instead, the crucial question during the motion hearing will be whether Florescu’s trial testimony was so 
patently unusual or outrageous that it gave trial counsel a reason to believe a mental health evaluation was 
warranted or it raised a bona fide doubt regarding his competence that required the trial court to stop the 
proceedings and conduct a competency hearing…. The trial court should be able to address this question by 
reviewing the trial transcript and hearing argument of counsel, without the need for additional testimony from 
Florescu to explain or enhance his trial testimony.  Further, even if an issue of Florescu’s mental competence 
had been raised before or during the trial, the trial court would have been required to conduct a hearing to 
resolve the issue.  During that hearing, Florescu would have had the burden of proving his incompetence, 
even if he was, in fact, incompetent and unable to assist his counsel.  It follows, therefore, that Florescu’s 
current mental incompetence provides no logical basis to delay a post-conviction proceeding to address 
whether he was incompetent at trial, whether the trial court should have been on notice of his incompetency 
and conducted a hearing during trial, or whether his trial counsel was ineffective for failing to timely raise the 
competency issue.  Florescu v. State, 276 Ga. App. 264, 266 - 67 (2005) (citations omitted). 

 
1.8.2 Indictment was defective   
 
ü A motion for new trial is not the proper method for attacking the sufficiency of an indictment.  Keith v. State, 

279 Ga. App. 819, 820 (2006). 
 

1.8.3 Ineffective assistance of counsel  
 
2. Procedure 
 
2.1 Time of motion for new trial 
 
2.1.1 Generally 
 
2.1.1.1 Time for making motion for new trial 

 
2.1.1.1.1 Jury trial, motion shall be made within 30 days of the entry of the judgment on the verdict 

O.C.G.A. §5-5-40 (a) 
 
2.1.1.1.2 Bench trial, motion shall be made within 30 days of the judgment O.C.G.A. §5-5-40 (a) 
 
2.1.1.2 Extensions of time 
 
2.1.1.2.1 Preparation of trial transcript 
 
§ Where the grounds of the motion require consideration of the transcript of evidence or proceedings, the court 

may in its discretion grant an extension of time, except in cases where the death penalty is imposed, for the 
preparation and filing of the transcript, which may be done any time on or before the hearing; or the court 
may in its discretion hear and determine the motion before the transcript of evidence and proceedings is 
prepared and filed.  O.C.G.A. §5-5-40 (c). 
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2.1.1.3 Amendments to the motion for new trial 
 
§ The motion may be amended any time on or before the ruling thereon.  O.C.G.A. §5-5-40 (b) 
 
2.1.2 Extraordinary motion for new trial 
 
§ When a motion for a new trial is made after the expiration of a 30 day period from the entry of judgment, 

some good reason must be shown why the motion was not made during such period, which reason shall be 
judged by the court.  O.C.G.A. §5-5-41 (a) 

 
§ Whenever a motion for a new trial has been made within the 30 day period in any criminal case and overruled 

or when a motion for a new trial has not been made during such period, no motion for a new trial from the 
same verdict or judgment shall be made or received unless the same is an extraordinary motion or case; and 
only one such extraordinary motion shall be made or allowed. O.C.G.A. §5-5-41 (b). 

 
2.1.2.1 Grounds for extraordinary motion for new trial 
 
2.1.2.2 Notice requirement 
 
§ When a motion for a new trial is made after the expiration of a 30 day period from the entry of judgment, 

some good reason must be shown why the motion was not made during such period, which reason shall be 
judged by the court. In all such cases, 20 days' notice shall be given to the opposite party.  O.C.G.A. §5-5-41 
(a). 

 
2.1.3 Special rules for serious violent felonies re: DNA evidence O.C.G.A. §5-5-41 (c) 
 
O.C.G.A. §5-5-41 (c) (1) Subject to the provisions of subsections (a) and (b) of this Code section, a person 
convicted of a serious violent felony as defined in Code Section 17-10-6.1 may file a written motion before the trial 
court that entered the judgment of conviction in his or her case, for the performance of forensic deoxyribonucleic 
acid (DNA) testing. 
 
   (2) The filing of the motion as provided in paragraph (1) of this subsection shall not automatically stay an 
execution. 
 
   (3) The motion shall be verified by the petitioner and shall show or provide the following: 
 
      (A) Evidence that potentially contains deoxyribonucleic acid (DNA) was obtained in relation to the crime and 
subsequent indictment, which resulted in his or her conviction; 
 
      (B) The evidence was not subjected to the requested DNA testing because the existence of the evidence was 
unknown to the petitioner or to the petitioner's trial attorney prior to trial or because the technology for the testing 
was not available at the time of trial; 
 
      (C) The identity of the perpetrator was, or should have been, a significant issue in the case; 
 
      (D) The requested DNA testing would raise a reasonable probability that the petitioner would have been 
acquitted if the results of DNA testing had been available at the time of conviction, in light of all the evidence in the 
case; 
 
      (E) A description of the evidence to be tested and, if known, its present location, its origin and the date, time, 
and means of its original collection; 
 
      (F) The results of any DNA or other biological evidence testing that was conducted previously by either the 
prosecution or the defense, if known; 
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      (G) If known, the names, addresses, and telephone numbers of all persons or entities who are known or believed 
to have possession of any evidence described by subparagraphs (A) through (F) of this paragraph, and any persons 
or entities who have provided any of the information contained in petitioner's motion, indicating which person or 
entity has which items of evidence or information; and 
 
      (H) The names, addresses, and telephone numbers of all persons or entities who may testify for the petitioner 
and a description of the subject matter and summary of the facts to which each person or entity may testify. 
 
   (4) The petitioner shall state: 
 
      (A) That the motion is not filed for the purpose of delay; and 
 
      (B) That the issue was not raised by the petitioner or the requested DNA testing was not ordered in a prior 
proceeding in the courts of this state or the United States. 
 
   (5) The motion shall be served upon the district attorney and the Attorney General. The state shall file its response, 
if any, within 60 days of being served with the motion. The state shall be given notice and an opportunity to respond 
at any hearing conducted pursuant to this subsection. 
      (6)(A) If, after the state files its response, if any, and the court determines that the motion complies with the 
requirements of paragraphs (3) and (4) of this subsection, the court shall order a hearing to occur after the state has 
filed its response, but not more than 90 days from the date the motion was filed. 
 
      (B) The motion shall be heard by the judge who conducted the trial that resulted in the petitioner's conviction 
unless the presiding judge determines that the trial judge is unavailable. 
 
      (C) Upon request of either party, the court may order, in the interest of justice, that the petitioner be at the 
hearing on the motion. The court may receive additional memoranda of law or evidence from the parties for up to 30 
days after the hearing. 
 
      (D) The petitioner and the state may present evidence by sworn and notarized affidavits or testimony; provided, 
however, any affidavit shall be served on the opposing party at least 15 days prior to the hearing. 
 
      (E) The purpose of the hearing shall be to allow the parties to be heard on the issue of whether the petitioner's 
motion complies with the requirements of paragraphs (3) and (4) of this subsection, whether upon consideration of 
all of the evidence there is a reasonable probability that the verdict would have been different if the results of the 
requested DNA testing had been available at the time of trial, and whether the requirements of paragraph (7) of this 
subsection have been established. 
 
   (7) The court shall grant the motion for DNA testing if it determines that the petitioner has met the requirements 
set forth in paragraphs (3) and (4) of this subsection and that all of the following have been established: 
 
      (A) The evidence to be tested is available and in a condition that would permit the DNA testing requested in the 
motion; 
 
      (B) The evidence to be tested has been subject to a chain of custody sufficient to establish that it has not been 
substituted, tampered with, replaced, or altered in any material respect; 
 
      (C) The evidence was not tested previously or, if tested previously, the requested DNA test would provide 
results that are reasonably more discriminating or probative of the identity of the perpetrator than prior test results; 
 
      (D) The motion is not made for the purpose of delay; 
 
      (E) The identity of the perpetrator of the crime was a significant issue in the case; 
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      (F) The testing requested employs a scientific method that has reached a scientific state of verifiable certainty 
such that the procedure rests upon the laws of nature; and 
 
      (G) The petitioner has made a prima facie showing that the evidence sought to be tested is material to the issue 
of the petitioner's identity as the perpetrator of, or accomplice to, the crime, aggravating circumstance, or similar 
transaction that resulted in the conviction. 
 
   (8) If the court orders testing pursuant to this subsection, the court shall determine the method of testing and 
responsibility for payment for the cost of testing, if necessary, and may require the petitioner to pay the costs of 
testing if the court determines that the petitioner has the ability to pay. If the petitioner is indigent, the cost shall be 
paid from the fine and forfeiture fund as provided in Article 3 of Chapter 5 of Title 15. 
 
   (9) If the court orders testing pursuant to this subsection, the court shall order that the evidence be tested by the 
Division of Forensic Sciences of the Georgia Bureau of Investigation. In addition, the court may also authorize the 
testing of the evidence by a laboratory that meets the standards of the DNA advisory board established pursuant to 
the DNA Identification Act of 1994, Section 14131 of Title 42 of the United States Code, to conduct the testing. The 
court shall order that a sample of the petitioner's DNA be submitted to the Division of Forensic Sciences of the 
Georgia Bureau of Investigation and that the DNA analysis be stored and maintained by the bureau in the DNA data 
bank. 
 
   (10) If a motion is filed pursuant to this subsection the court shall order the state to preserve during the pendency 
of the proceeding all evidence that contains biological material, including, but not limited to, stains, fluids, or hair 
samples in the state's possession or control. 
 
   (11) The result of any test ordered under this subsection shall be fully disclosed to the petitioner, the district 
attorney, and the Attorney General. 
 
   (12) The judge shall set forth by written order the rationale for the grant or denial of the motion for new trial filed 
pursuant to this subsection. 
 
   (13) The petitioner or the state may appeal an order, decision, or judgment rendered pursuant to this Code section. 
 
2.2 Hearing 
 
2.2.1 Time for hearing 
 
§ The motion may be heard at any time; but, where it is not heard at the time specified in the order, it shall 

stand for hearing at such time as the court by order at any time may prescribe, unless sooner disposed of.  
O.C.G.A. §5-5-40 (e) 

 
§ Motions for new trial in cases in which the death penalty is imposed shall be given priority.  O.C.G.A. §5-5-

40 (f) 
 

2.2.2 Defendant does not have the right to present at the hearing 
 
ü In Georgia, the constitutional right of one accused of a felony to be present during the course of his trial does 

not extend to post-verdict procedures such as a motion for new trial.  Florescu v. State, 276 Ga. App. 264, 
267 (2005) (citations omitted). 

 
2.3 Time for ruling granting or denying motion for new trial 
 
§ The court also shall be empowered to grant a new trial on its own motion within 30 days from entry of the 

judgment, except in criminal cases where the defendant was acquitted.  O.C.G.A. §5-5-40 (h). 
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2.4 Contents of motion for new trial 
 
ü A ground for motion for a new trial should be complete within itself, and other parts of the record will not be 

looked to for the purpose of making the ground certain or definite.  Sims v. State, 195 Ga. 485, 489 (1943) 
(citation omitted). 
 

ü A point not raised by any assignment of error in the motion for new trial, though argued in the brief of 
counsel for plaintiff in error, cannot be considered.  Joiner v. State, 133 Ga. 443 (1909). 

 
ü In order to present a question for decision, a special ground of a motion for a new trial must be sufficiently 

specific so that the reviewing court will not be uncertain as to the error complained of.  Jefferson v. State, 101 
Ga. App. 308, 308 (1960) (citation omitted) 

 
ü It is elementary law, for which we hardly need cite any authority that special grounds of a motion for new 

trial must be complete and understandable within themselves, and that the appellate courts will not consider 
any ground of a motion for new trial which is so incomplete as to be unintelligible without reference to other 
grounds of the motion or to the brief of the evidence or to the other parts of the record…. The ground of the 
motion for a new trial [in this case] is subject to the foregoing criticism.  It contains no explanation of the 
nature of the evidence being elicited from the witness being questioned, no statement or exhibit showing the 
terms of the contract referred to in the statement of objection to the admission of the evidence, and absolutely 
no information upon which this court could ascertain whether or not the ground of the motion is 
meritorious…. For these reasons this ground of the motion is altogether too vague, uncertain, and incomplete 
to authorize this court’s consideration of the same.  Fillingham v. Campbell, 87 Ga. App 481, 482 (1953). 

 
ü A special ground of a motion for a new trial must be complete and understandable within itself.  Such a 

special ground, which is so vague, incomplete, and obscure as to require reference to other parts of the record 
or to the brief of the evidence or to other grounds of the motion for its comprehension by the court, is too 
incomplete to be considered.  This proposition is so well established as to require no citation of authority, … 
Hartsfield v. Hartsfield, 87 Ga. App. 707, 710 (1953). 

 
3. The grounds for the motion need not be approved by the court.  O.C.G.A. §5-5-40 (d)  
 


