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OCGA §16-5-21(a)(1) 
 
Brief Description 
 
Aggravated assault  
 
Statutory Language 
 
(a) A person commits the offense of aggravated assault when he or she assaults: 
 

(1) With intent to murder, to rape, or to rob; 
 
(2) With a deadly weapon or with any object, device, or instrument which, when used offensively 

against a person, is likely to or actually does result in serious bodily injury; or 
 

(3) A person or persons without legal justification by discharging a firearm from within a motor vehicle 
toward a person or persons. 

 
Form Charge 
 
The Grand Jurors aforesaid in the name and behalf of the citizens of Georgia, further charge and accuse 
Defendant's Full Name with the offense of aggravated assault with intent to murder with intent to rape 
with intent to rob with a deadly weapon with a means likely to result in serious bodily injury by discharging 
a firearm from within a motor vehicle toward for discharging a firearm Full Name of Victim in violation of 
O.C.G.A. §16-5-21 for the said accused, in the County of County and State of Georgia, on Date of 
Offense, did unlawfully commit an assault upon the person of Victim's Full Name, by summary of 
defendant's actions, all with the intent to murder rape rob injure Victim's Full Name; contrary to the laws of 
said State, the good order, peace and dignity thereof; 
 
Elements 
 
Aggravated assault  
 

 Element Witness Exhibit 
0 In County County;   
0 A named and identified defendant;   

1a Attempted to commit a violent injury 
against the victim; OR 

  

1b Did an act that placed the victim in 
reasonable apprehension of immediately 
receiving a violent injury; 

  

2 With intent to place the victim in fear of 
receiving immediate serious bodily injury; 

  

3a With intent to murder the victim; OR   
3b With intent to rape the victim; OR   
3c With intent to rob the victim; OR   
3d By use of a deadly weapon; OR   
3e By use of a means likely to result in 

serious bodily injury; OR 
  

3f By discharging a firearm from inside a 
vehicle toward the victim 

  

 
Pattern Jury Instruction 
 
An assault is: 
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a. An attempt to commit a violent injury to the person of another; or  
 
b. An act which places another person in reasonable apprehension of immediately receiving a violent 
injury. 
 
A person commits the offense of aggravated assault when that person assaults another person: with 
intent to murder rape rob that person 
 
OR 
 
A person commits the offense of aggravated assault when that person assaults another person: with any 
object, device, or instrument which, when used offensively against a person, is likely to or actually does 
result in serious bodily injury.  
 
To constitute an assault, actual injury to the other person need not be shown.  It is only necessary that 
the evidence show, beyond a reasonable doubt, an intention to commit injury on another person, coupled 
with the apparent ability to commit that injury, or that the other person was intentionally placed in 
reasonable apprehension of immediately receiving a violent injury from the defendant. 
 
FOR WEAPON CASE 
 
A weapon used, if and when used in making an assault upon another person, is not a deadly weapon 
means likely to cause serious bodily injury per se, but may or may not be such a weapon, depending 
upon the manner in which it is used and the circumstances of the case.  
 
The character of the instrument allegedly used in making an assault may be, but need not be, inferred 
from the nature and extent of the injury, if any, inflicted upon the person allegedly attacked.  
 
Whether or not, under all the facts and circumstances of this case, the weapon used alleged in this bill of 
indictment to have been used in making an assault upon the alleged victim did, in fact, constitute deadly 
weapon  means likely to cause serious bodily injury as alleged, is a matter to be determined by the jury 
from the evidence in this case. 
 
Wells v. State, 125 Ga. App. 579(4) (1972)  
Hannah v. State, 125 Ga. App. 596 (1972) 
Williams v. State, 127 Ga. App. 386 (1972) 
Chafin v. State, 154 Ga. App. 122(5) (1980) 
 
2.05.22  Aggravated Assault; Deadly Weapon; Firearm 

 
A firearm, when used as such, is a deadly weapon as a matter of law.  
 
If the pointing of a firearm places the victim in reasonable apprehension of receiving an immediate violent 
injury, the crime of aggravated assault has occurred.  It makes no difference whether the weapon was 
loaded or could, in fact, be fired. 
 
Willis v. State, 258 Ga. 477(1) 
 
Punishment 
 
Statutory: 
 
(b) … imprisonment for not less than one nor more than 20 years. 
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(c) … aggravated assault upon a peace officer while … engaged in, or on account of the performance 
of his or her official duties … imprisonment for not less than five nor more than 20 years. 

 
(d) … aggravated assault against a person is 65 years of age or older … imprisonment for not less 

than three nor more than 20 years. 
 
(e) … aggravated assault upon a correctional officer while … engaged in, or on account of the 

performance of his or her official duties … imprisonment for not less than five nor more than 20 
years. 

 
(f) … aggravated assault in a public transit vehicle or station … imprisonment for not less than three 

nor more than 20 years. 
 
(g) … aggravated assault by discharging a firearm from within a motor vehicle toward a person or 

persons … imprisonment for not less than five nor more than 20 years. 
 
(h) … aggravated assault involving the use of a firearm upon a student or teacher or other school 

personnel within a school safety zone … imprisonment for not less than five nor more than 20 
years. 

 
(i) … [domestic violence] … not less than three nor more than 20 years. 
 
Jury Charge (case law) 
 
Although generally it is not error to charge the jury on a portion of the Code section that may inapplicable 
under the facts in evidence, it is error to charge the jury that a crime may be committed by either of two 
methods, when the indictment charges it was committed by one specific method. Chapman v. State, 273 
Ga. 865, 868 (2001). 
 
If there is a reasonable possibility that the jury convicted the defendant of the commission of a crime in a 
manner not charged in the indictment, then the error is harmful.  Chapman v. State, 273 Ga. 865, 868 
(2001). 
 
The court did not instruct the jury to limit its consideration of aggravated assault to only the method set 
forth in the indictment, and not to consider aggravated assault as having occurred in another manner 
charged.  Without such remedial instruction, the conviction is defective because there is a reasonable 
possibility that the jury convicted the defendant of the commission of a crime in a manner not charged in 
the indictment.  A limiting instruction is necessary to direct the jury to consider only whether the 
defendants committed an aggravated assault with deadly weapons.  Although the court also read the 
charge as set forth in the indictment, under these circumstances, we cannot conclude that doing so 
prevented the jury from being misled by the instructions.  As aggravated assault was the underlying 
felony for the felony murder convictions, they must be reversed.  Chapman v. State, 273 Ga. 865, 868-69 
(2001) (citations omitted). 
 
Although Gough was indicated for aggravated assault by use of a deadly weapon with intent to cause 
serious bodily injury, the trial court, it its instructions to the jury, recited the entirety of the applicable Code 
section, including the intent to murder, rape, or rob as alternative means of committing aggravated 
assault.  However, at the beginning of its charge, the trial court read the indictment to the jurors which 
specifically alleged that assault with a deadly weapon was charged.  As such, the giving of the entire 
Code section on the law of aggravated assault did not mislead the jury as Gough contends, although the 
better practice would have been to limit the instruction to the contended acts.  Gough v. State, 236 Ga. 
App. 568, 571 (1999). 
 
Sufficiency of Evidence (case law) 
 
Generally 
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Detective Bill Williams of the Brunswick Police Department testified that defendant admitted entering the 
victim’s room, beating the victim and taking a bag of “Snickers” candy bars.  This evidence was 
sufficiently corroborated by testimony from the victim establishing the corpus delicti of the crimes 
charged.  …  This evidence, testimony of defendant’s unauthorized presence on motel property near the 
victim’s room a few hours before the commission of the crimes charged and testimony that defendant was 
in possession of the victim’s watch and several “Snickers” candy bars on the morning after the assault is 
sufficient to sustain the jury’s finding that defendant is guilty, beyond a reasonable doubt, of burglary, 
aggravated assault and the lesser included offense of robbery by force.  McCloud v. State, 210 Ga. App. 
69 (1993) (citations omitted). 
 
Baseball Bat 
 
Viewed in a light to uphold the jury’s verdict, the charges arose from an incident wherein Adame, while 
intoxicated, became enraged at her boyfriend, J.M., for an insult he leveled at her housekeeping skills.  
As a result, Adame kicked in J.M.’s china cabinet.  When he tried to stop further damage by grabbing 
Adame’s arms and wrestling her onto a sofa, Adame pulled away.  She retrieved an aluminum baseball 
bat from an adjacent porch, with which she reentered the house and hit J.M. in the head, tearing off half 
of his ear; she exited into the carport and broke out several windows on J.M.’s 1996 Ford Mustang; she 
again reentered the house and located J.M. in the bathroom trying to staunch the bleeding; she beat him 
in the back with the bat; then, she again exited into the carport and broke out the remainder of the 
Mustang’s windows.  Adame v. State, 244 Ga. App. 257, 257-58 (2000). 
 
Biting 
 
Biting does not per se constitute an aggravated assault; it can, for example, constitute simple battery 
under certain conditions.  Williams v. State, 228 Ga. App. 289, 291 (1997). 
 
Gun 
 
Here, the pertinent elements of aggravated assault are an assault on a person as defined in O.C.G.A. 
§16-5-20 and use of a deadly weapon.  Harris testified that Kashamba pointed a gun at him and ordered 
him out of the car, that he was afraid of being shot and that he feared for his life.  Although Kashamba 
and his friends testified differently, the jury, not the appellate court, is the final arbitrator of conflicting 
testimony.  And the fact that Harris and Hodge provided the only evidence for the state does not render 
the evidence insufficient to establish a fact.  Because a rational trier of fact could have found the essential 
elements of aggravated assault beyond a reasonable doubt, we affirm.  Kashamba v. State, 295 Ga. App. 
540, 541 - 42 (2009) (footnotes omitted). 
 
Clem testified that, at the time of the shooting, her grandmother and she were the only two in the house.  
Given Ms. Bridges’ presence in he residence, there was evidence from which the jury could infer that she 
reasonably feared suffering a violent injury during the shooting.  That evidence included the fact that the 
shots were loud enough to be heard in a neighboring home and that at least four of the six shots went 
through the kitchen wall and into the living room and bedroom areas of the house.  Hollis v. State, 295 
Ga. App. 529, 535 (2009) (citations omitted). 
 
Construed most favorably to for the State, the evidence is as follows: … someone in Colbert’s group shot 
at the Mitsubishi first and, shortly thereafter, Thomas sought medical attention at a hospital for a gunshot 
wound to his arm.  At the hospital, Thomas gave a false name and told a police officer that he had been 
caught in a crossfire while riding in a rented vehicle.  Within an hour after Thomas left the hospital, 
someone fired about twelve rounds from a nine-millimeter pistol at a vehicle occupied by Colbert and his 
two companions.  Colbert was killed and his two companions were injured.  When Ms. Foster, who rented 
the Mitsubishi for Thomas and Owens, inquired about the bullet holes and other damage to the vehicle, 
Owens told her that they were caught in a crossfire.  Just over a week later, Sir George Candy Franklin 
was driving a car with Thomas and Owens in the back seat and an older man in the front seat.  When 
Franklin exited the car at a convenience store, he told East Point Police Officer Thomas Cherry that 
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Thomas and Owens had kidnapped him at gunpoint.  After asking Owens to exit the car, Officer Cherry 
removed a .357-calibre pistol from under Owens’ belt.  A nine-millimeter pistol was found under the car 
seat, but near the rear.  The nine-millimeter pistol was turned over to the firearms examiner who 
determined that the bullets which caused the death of Colbert and injured Colbert’s two companions were 
fired from that pistol.  … Owens denied possession of the nine-millimeter.  …  Taken as a whole, the 
evidence is sufficient to authorize a jury to find Thomas guilt as a party to the crimes beyond a reasonable 
doubt and to the exclusion of every reasonable hypothesis save that of guilt.  Thomas v. State, 268 Ga. 
135, 135-36 (1997). 
 
It is immaterial whether Thomas was the actual shooter if he was, in fact, a party to the shootings.  The 
evidence of Thomas’ guilt as a party to the crime was sufficient.  Thomas v. State, 268 Ga. 135, 136 
(1997).   
 
Hammer 
 
The evidence shows that Gough arrived at the home of his ex-girlfriend, Jacqueline Habersham, at 
approximately 11:00 p.m. on February 6, 1997.  Gough testified tht he was angry with Habersham and 
wanted to confront her about accusations that she had made that he had stolen her food stamps and set 
fire to her home.  Gough also testified that he was mad at Habersham because he believed that she had 
not been sending their daughter to school on a regular basis.  Habersham refused to allow Gough into 
her home, so he kicked her door down and entered forcibly.  Once inside, Gough immediately started to 
argue with Habersham.  At that time, Michael White, another ex-boyfriend of Habersham, briefly stopped 
by, saw that the door had been kicked in, and left to call the police.  Enraged, Gough picked up a hammer 
and struck Habersham in the head.  Two of Habersham’s children witnessed the assault.  Habersham 
fled into her kitchen where Gough also picked up a knife.  Moments later, Officer Scott Connolly arrived at 
the home, and he witnessed Gough holder Habersham in a headlock and striking her with the hammer.  
Seeing the police officer, Gough dropped his weapons and fled the scene.  This evidence is more than 
ample to support Gough’s conviction for aggravated assault.  Gough v. State, 236 Ga. App. 568, 568 - 
569 (1999). 
 
Knife 
 
Drake said that Veasley knocked on the door while she was visiting Banks and that Banks and Veasley 
spoke to each other for a short time.  Veasley returned about thirty minutes later and spoke to Banks in 
the kitchen.  Drake heard Banks scream and then saw Veasley holding Banks in a headlock and stabbing 
him with a knife.  Drake tried to pull Veasley off of Banks and then ran from the apartment and yelled for 
help.  Veasley chased Drake and attacked her in the parking lot by choking her and poking her in the eye.  
Veasley stopped when Drake pretended she had died.  Drake returned to the apartment and while she 
was talking to Banks, Veasley crashed through the front window still holding the knife.  He chased Drake 
around the apartment and she grabbed the blade of the knife to thwart the renewed attack.  Veasley 
stabbed Drake in the neck until the handle of the knife snapped off.  Veasley left after Drake convinced 
him she had called the police.  Banks died at the scene as a result of the multiple stab wounds and Drake 
suffered stab wounds in her neck and on her hands.  Drake identified Veasley in a photographic lineup 
and identified him at trial.  Bank’s brother … told the police of his suspicion that Veasley, a former 
professional football player who frequently bought drugs from them, had been involved in the incident.  
The police went to Veasley’s apartment where they observed blood stains on the windowsill and a 
bloodied bottle of car bleach in the carport.  The police obtained a search warrant to search Veasley’s 
apartment and discovered the following: a bag of wet, bloody clothing, a basin of water and blood, blood-
stained cocaine, blood on the interior doorway, walls, bathroom sink and mat, and on the bed and pillows, 
and one shoe which matched a shoe found at the crime scene.  …  We conclude that the evidence 
adduced was sufficient to enable a rational trier of fact to find beyond a reasonable doubt that Veasley 
was guilty of malice murder, the aggravated assaults and possession of cocaine.  Veasley v. State, 275 
Ga. 516, 516 - 17(2002) (citation omitted). 
 
The instant indictment tracked the language of O.C.G.A. §16-5-21 in alleging that Wallace made “an 
assault upon the person of Joe Jones, with a handgun, a deadly weapon.”  This language is not too 
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vague to inform the accused of the charges against him.  Wallace v. State, 216 Ga. App. 718, 719 (1985) 
(citation omitted). 
 
The evidence at trial was that Wallace shot Jones in the head.  While Jones did not testify that he saw the 
gun, he saw a flash and the bullet that passed through his head was recovered from the floorboard of the 
car where he was sitting.  Viewing this evidence in a light most favorable to the verdict, it was sufficient 
for any rational trier of fact to find Wallace guilty of aggravated assault and possession of a handgun 
beyond a reasonable doubt.  Wallace v. State, 216 Ga. App. 718, 719 (1985) (citation omitted). 
 
Tree Limb 
 
The evidence … is sufficient to authorize a rational trier of fact to find appellant guilty beyond a 
reasonable doubt of burglary (entering the dwelling of another with the intent to commit a felony or theft); 
of armed robbery (using, with the intent to commit a theft, an offensive weapon, i.e., a tree limb with a 
piece of metal affixed to it, to take the property of another); of aggravated assault (using the tree limb as a 
offensive weapon to assault the victim by repeatedly striking her about her head and face, resulting 
serious bodily injury); and malice murder (with malice aforethought, causing the death of the victim by 
hitting her repeatedly with the tree limb about her head and face).  Bell v. State, 284 Ga. 790, 791 (2009) 
(citation omitted). 
 
 
 


