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OCGA §16-7-1 
 
Brief Description 
 
Burglary 
 
Statutory Language 
 
A person commits the offense of burglary when, without authority and with the intent to commit a felony or 
a theft therein, he enters or remains within a dwelling house of another or any building, vehicle, railroad 
car, watercraft, or other such structure designed for use as the dwelling of another or enters or remains 
within any other building, railroad car, aircraft, or any room or any part thereof.  
 
Elements 
 

 Element Witness Exhibit 
0 In County;   
0 A named and identified defendant;   
1a Entered; OR   
2b A dwelling house; OR   
3 Defendant did so without permission or 

authority; 
  

4a Defendant intended to commit a theft 
therein; OR 

  

 
Pattern Jury Instruction 
 
2.32.10 Burglary with Intent to Commit Theft 
 
A person commits the offense of burglary when, without authority, that person enters any building or 
dwelling place of another with the intent to commit a theft.  
 
To constitute the offense of burglary, it is not necessary that it be shown that a break-in occurred or that 
an actual theft was accomplished. Intent to commit a theft is an essential element and must be proved by 
the State beyond a reasonable doubt  Intent to steal may be shown in many ways, provided you, the jury, 
believe beyond a reasonable doubt that it existed from the proven facts and circumstances before you.  
You may infer an intent to steal where the evidence shows an unlawful entry into the building or dwelling 
place of another where items of some value are present, stored or kept inside, and where there is no 
other apparent motive for the entry.  Whether or not you make any such inference is a matter solely within 
your discretion. 
 
O.C.G.A. §16-7-1 
 
Smith v. State, 130 Ga. App. 390 (1973) 
Sandstrom v. Montana, 61 L. Ed.2d 39 (1978) 
Craft v. State, 152 Ga. App. 486 (1979) 
Jackson v. State, 151 Ga. App. 596 (1979) 
Bradshaw v. State, 172 Ga. App. 330 (1984) 
Pound v. State, 230 Ga. App. 467 (1990) 
Legg v. State, 204 Ga. App. 356 (1992) 
 
2.32.30  Recent Possession of Stolen Goods (Burglary, Theft, Robbery) 
 
If you should find beyond a reasonable doubt that the crime of burglary has been committed as charged 
in this indictment and that certain personal property was stolen as a result of such crime, and if recently 
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thereafter, the defendant should be found in possession of the stolen property or any of the stolen 
property, that would be a circumstance, along with all of the other evidence, from which you may infer 
guilt as to the charge of burglary as set forth in this indictment. If you find the evidence merits such an 
inference, you may not draw an inference of guilt if, from the evidence, there is a reasonable explanation 
of the possession of such property consistent with a plea of innocence, which is a question solely for you, 
the jury, to determine. 
 
Aiken v. State, 226 Ga. 840, 843 (1970) 
Horton v. State, 228 Ga. 690, 691(1) (1972) 
Shearer v. State, 128 Ga. App. 809, 812 (1973)  
Evans v. State, 138 Ga. App. 460 (1976) 
Cosby v. Jones, 682 F.2d 1373 (1982) 
Thomas v. State, 274 Ga. 156 (2001) 
 
Punishment 
 
Statutory: 
 
1st offense: … imprisonment for not less than one nor more than 20 years. 
 
Case Law 
 
The existence of a prior felony conviction for forgery in addition to the prior conviction for burglary 
removes the case from the exclusive provisions of O.C.G.A. §16-7-1(b) and allows for the application of 
the repeat offender statute for sentencing purposes.  The trial court therefore did not err in concluding, 
consistent with the repeat offender statute, that it was required to sentence Stephens to the maximum 
period of confinement allowed for burglary.  Stephens v. State, 259 Ga. App. 564, 565-66 (2003) 
(citations omitted). 
  
Case Law (Sufficiency of Evidence to Sustain Conviction) 
 
INDICTMENT (sufficiency) 
 
The general rule requires specification in a burglary indictment of the particular business structure 
burglarized when that business operates from two or more locations in the county.  Brown v. State, 250 
Ga. App. 147, 149 (2001) (citations omitted). 
 
The burglary count charged that he did unlawfully enter the dwelling house of another at a certain 
address.  The state proved that particular dwelling was burglarized and certain property had been 
removed.  The state’s witness did not testify in this instance that she was the wife of the owner but her 
testimony certainly discloses that she was a lawful occupant of the dwelling that was burglarized.  The 
state proved that the dwelling in question was entered without authority of the lawful occupant and items 
were stolen therefrom belonging to others.  We do not find a fatal variance here as the defendant was 
definitely informed as to the charges against him so as to enable him to present a defense and not be 
taken by surprise by the evidence offered at trial and he was amply protected against another prosecution 
for the same offense with reference to this dwelling house on the named date. Hefner v. State, 164 Ga. 
App. 692, 692-93 (1982). 
 
In this case the indictment charges the defendant with burglarizing a building of Darvin Byrd located in 
Columbia County, Georgia, but it failed to specify the location of the building in question.  This is not 
sufficient.  State v. Green, 135 Ga. App. 622, 623 (1975). 
 
PROOF (sufficiency) 
 
The evidence … is sufficient to authorize a rational trier of fact to find appellant guilty beyond a 
reasonable doubt of burglary (entering the dwelling of another with the intent to commit a felony or theft); 
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of armed robbery (using, with the intent to commit a theft, an offensive weapon, i.e., a tree limb with a 
piece of metal affixed to it, to take the property of another); of aggravated assault (using the tree limb as a 
offensive weapon to assault the victim by repeatedly striking her about her head and face, resulting 
serious bodily injury); and malice murder (with malice aforethought, causing the death of the victim by 
hitting her repeatedly with the tree limb about her head and face).  Bell v. State, 284 Ga. 790, 791 (2009) 
(citation omitted). 
 
To support a conviction, circumstantial evidence must exclude every reasonable hypothesis except the 
guilt of the accused, not remove every possibility of the defendant’s innocence.  The evidence against 
Wilkes was compelling: he was gone from his home when the burglary took place and had possession of 
the stolen items shortly after the burglary, which he could not explain.  He was bleeding badly from cuts 
on his hands and a gash on his chest.  Bloody shoes and a bloody shirt were found at his home.  Even if 
it were reasonable to assume that Wilkes stabbed himself in the chest and hands, a bloody trail at 
Wilkes’s home led from the front door to his bed, making it unlikely that he cut himself with the knife near 
his bed.  The evidence presented excludes every reasonable hypothesis except Wilkes’s guilt, and it was 
sufficient to authorize the jury to find him guilty.  Wilkes v. State, 269 Ga. App. 532, 533 - 34 (2004) 
(citations omitted). 
 
In this case, the evidence showed that Mathews, without permission, entered the office area of the Quick 
Serve located at 406 Nathan Dean Parkway, Rockmart, Polk County, and went through various boxes, 
desks, and cabinets located therein.  …  Pinkard testified that Mathews did not have permission to be in 
the office area.  …  The State proved that the office area was entered without the authority of the lawful 
occupant.  Mathews v. State, 258 Ga. App. 29, 32 (2002). 
 
The next burglary count charged Buckner with entering Joyce Slaughter’s dwelling with the intent to steal.  
The evidence showed that on December 17 someone broke into Slaughter’s home and stole clothing and 
gifts, including a new pullover in a Lane Bryant bag that had been purchased with a Visa check card.  
Several of these items were found in the Mustang, including the Lane Bryant bag with the pullover and 
Slaughter’s Visa receipt therein.  The evidence sufficed to sustain this conviction.  Buckner v. State, 253 
Ga. App. 294, 295 (2002). 
 
The third burglary count charged Buckner with entering Jimmy Smith’s dwelling with the intent to steal.  
The evidence showed that on December 18 someone broke into Smith’s home and stole various items, 
including a can full of coins and some watches.  The can and watches were found in the Mustang later 
that day.  The evidence sufficed to sustain this conviction.  Buckner v. State, 253 Ga. App. 294, 295 
(2002). 
 
The evidence is also sufficient to support Cough’s conviction for burglary … Although Gough claims that 
he went to Habersham’s home merely to talk with her, by his own admission, he was angry with 
Habersham and he wished to confront her, so much so that he invaded her home and he wished to 
confront her, so much so that he invaded her home by kicking her door down.  The jury was authorized to 
believe that, in his enraged state, Gough intended to harm Habersham, thereby supporting the charge of 
burglary.  Gough v. State, 236 Ga. App. 568, 569 (1999). 
 
Detective Bill Williams of the Brunswick Police Department testified that defendant admitted entering the 
victim’s room, beating the victim and taking a bag of “Snickers” candy bars.  This evidence was 
sufficiently corroborated by testimony from the victim establishing the corpus delicti of the crimes 
charged.  …  This evidence, testimony of defendant’s unauthorized presence on motel property near the 
victim’s room a few hours before the commission of the crimes charged and testimony that defendant was 
in possession of the victim’s watch and several “Snickers” candy bars on the morning after the assault is 
sufficient to sustain the jury’s finding that defendant is guilty, beyond a reasonable doubt, of burglary, 
aggravated assault and the lesser included offense of robbery by force.  McCloud v. State, 210 Ga. App. 
69 (1993) (citations omitted). 
 
 


