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OCGA §16-8-41 
 
Brief Description 
 
Armed robbery 
 
Statutory Language 
 
A person commits the offense of armed robbery when, with intent to commit theft, he takes property of 
another from the person or the immediate presence of another by use of an offensive weapon, any 
replica, article, or device having the appearance of such weapon. 
 
Form Charge 
 
In the name and behalf of the citizens of Georgia, charge and accuse Defendant's Full Name with the 
offense of armed robbery in violation of O.C.G.A. §16-8-41 for the said accused, in the County of Fulton 
and State of Georgia, on Date of Offense, did unlawfully, by the use of a brief description of weapon an 
offensive weapon, with the intent to commit theft, take from the person and immediate presence of 
Victim's Full Name (If Corporate Victim, include the Full Name of the Employee), brief description of 
property taken, the property of  Full Name of Victim / Property Owner; contrary to the laws of said State, 
the good order, peace and dignity thereof; 
 
Elements 
 

 Element Witness Exhibit 
0 In County;   
0 A named and identified defendant;   
1 Took property;   
2a From the person of the victim; OR   
2b From the immediate presence of the 

victim; 
  

3 The defendant took the property by use of 
an offensive weapon; 

  

4 The defendant intended to commit theft   
 
Pattern Jury Instruction 
 
(Note: A person may be deemed to protect all things belonging to that person within an area 
over which the influence of the person's personal presence extends.) 
Welch v. State, 235 Ga. 243, 246 (1975) 
 
2.31.30  Robbery, Armed 
 
A person commits armed robbery when, with intent to commit theft, that person takes property of 
another from the person or the immediate presence of another by use of an offensive weapon or by 
any replica, article, or device having the appearance of such a weapon.  
 
The essential elements of the offense that the State must prove beyond a reasonable doubt are that 
the taking must have been done: 
a) with the purpose to commit theft,  
b) against the will of the person robbed, and 
c) by use of an offensive weapon or by any replica, article, or device having the appearance of such a 
weapon.  
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O.C.G.A. §16-8-41 
 

2.31.31  Offensive Weapon; Defined  
 

An offensive weapon is any object, device, or instrument that, when used offensively against a 
person, is likely to, gives the appearance of being likely to or actually does result in death or serious 
bodily injury. 
 
The character of a weapon may be established by direct or circumstantial evidence.  
 
Long v. State, 12 Ga. 293, 294 (1852) 
Henderson v. State, 209 Ga. 72, 74(1) (1952) 

 
2.31.32  Robbery by Intimidation; Lesser Included Offense 
 
If you find present in the case before you all of the elements of armed robbery, but you do not find 
that an offensive weapon or thing having the appearance of such a weapon was used but that the 
taking was accomplished by the accused putting the alleged victim or another under such fear as 
would create in the mind of the victim or another an apprehension of danger to life or limb, and if you 
so find beyond a reasonable doubt, then you would be authorized to find the defendant guilty of 
robbery by intimidation.  
 
O.C.G.A. §§16-8-40, 16-8-41 
 
Johnson v. State, 1 Ga. App. 729, 730 (1907) 
 
(Note: Robbery by intimidation is a lesser included crime of armed robbery, but it is not 
necessary to charge on robbery by intimidation when all credible evidence shows the 
completion of the greater offense of armed robbery, unless so requested.) 
 
Brock v. State, 232 Ga. 47(2) (1974) 
Lawrence v. State, 235 Ga. 216, 219 (1975) 
 
2.33.14  Theft; Owner 
 
“Owner" in this connection means a person who has a right to possession of property, which is a right 
superior to that of a person who takes, uses, obtains, or withholds the property from him/her and that 
the person taking, using, obtaining, or withholding is not privileged to infringe.  
 
O.C.G.A. §16-1-3(10) 
 
In that connection, ownership may be described in an indictment in the name of the real owner or in 
the name of the person in lawful possession of the property.  If the property alleged to have been 
stolen was taken from the lawful possession of the person named in the indictment as the owner, 
then this would constitute sufficient proof of ownership. 
 
Morris v. State, 228 Ga. 39, 45 (1971) 

 
Punishment 
 
Statutory: 
 
(b) Death or imprisonment for life or by imprisonment for not less than ten nor more than 20 years. 
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(c)(1) . . . takes a controlled substance from a pharmacy or a wholesale druggist and intentionally 
inflicts bodily injury upon any person, . . . imprisonment for not less than 15 years. 

 
Cases: 
 
When the trial court sentenced appellant for the armed robbery conviction, the court imposed a 30-year 
sentence.  Appellant contends such a sentence is erroneous and the State agrees.  Accordingly, the 
sentence for armed robbery is vacated and the case remanded to the trial court for resentencing on that 
conviction.  Bell v. State, 284 Ga. 790, 795 (2009) (citation omitted). 
 
Sufficiency of Evidence (case law) 
 
The evidence … is sufficient to authorize a rational trier of fact to find appellant guilty beyond a 
reasonable doubt of burglary (entering the dwelling of another with the intent to commit a felony or theft); 
of armed robbery (using, with the intent to commit a theft, an offensive weapon, i.e., a tree limb with a 
piece of metal affixed to it, to take the property of another); of aggravated assault (using the tree limb as a 
offensive weapon to assault the victim by repeatedly striking her about her head and face, resulting 
serious bodily injury); and malice murder (with malice aforethought, causing the death of the victim by 
hitting her repeatedly with the tree limb about her head and face).  Bell v. State, 284 Ga. 790, 791 (2009) 
(citation omitted). 
 
The evidence shows that Bihlear and Ford were both armed and that together they used their weapons to 
take about $80 in cash from a Subway employee…. The state’s evidence was sufficient to prove beyond 
a reasonable doubt that Bihlear committed the crime of armed robbery.  Bihlear v. State, 295 Ga. App. 
486, 488 (2009) (citations omitted). 
 
Armed robbery occurs when a person takes property of another from the person or the immediate 
presence of another, with the intent to commit theft, by use of an offensive weapon, or any replica, article 
or device having the appearance of a weapon.  A person commits the offense of aggravated assault 
when he assaults with intent to rob or uses a deadly weapon or any object, device or instrument which, 
when used offensively against a person, is likely to or actually does result in serious bodily injury.  Here, 
two victims and an eyewitness testified regarding the facts surrounding the incident.  And, the testimony 
of a single witness is generally sufficient to establish a fact.  Viewing the evidence in a light most 
favorable to support the jury’s verdict, the evidence was sufficient for a rational trier of fact to find Wallace 
guilty beyond a reasonable doubt of the charged offenses.  Wallace v. State, 295 Ga. App. 452, 456 
(2009) (footnotes omitted). 
 
At trial, both Bearden and Jablonowski confessed on the witness stand to having committed the armed 
robbery.  They also testified regarding their use of a rifle to commit the robbery.  Clearly the evidence was 
sufficient for a rational trier of fact to find Bearden and Jablonowski guilty beyond a reasonable doubt of 
armed robbery.  Bearden v. State, 241 Ga. 842, 843 (2000). 
 
As long as there is some competent evidence, even though contradicted, to support each necessary 
element of the state’s case, the Court will uphold the jury’s verdict.  Viewed in this light, the evidence 
shows that on November 30, 2002, two employees at a U.S. Wireless store heard noises coming from the 
back of the store and went to investigate.  Both victims saw fuller in the back of the store.  Fuller pointed a 
gun at them and demanded they give him all their money.  Both victims were frightened, and Fuller 
commented that he was going to “blow their f—ing brains out.”  Fuller marched both victims to the front of 
the store while holding them at gunpoint.  He ordered one of the victims to open the cash register, and 
Fuller took all the money except the $1 bills from the cash register.  Fuller then forced the victims into the 
store’s bathroom.  Fuller told the victims he had someone watching the front of the store and that if they 
came out of the bathroom or called the police he would kill them.  However, as soon as heard the store 
door shut, one of the victims ran out of the store.  The victim ran to his car and followed Fuller.  Although 
the victim subsequently lost Fuller, he provided a 911 dispatcher with the tag number and description of 
the vehicle driven by Fuller.  When the dispatcher ran the tag number it came back registered to a vehicle 
matching the description provided by the victim.  The car had been rented five days earlier by Fuller’s 
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wife.  In addition to describing the car, the victim described the clothing worn by Fuller, including a dark 
blue sweatshirt and dark jogging cap on his head…. All thee victims correctly identified Fuller from 
photographic lineups.  Subsequently officers executed a search warrant at fuller’s residence and located 
a black knit cap and dark sweatshirt.  At trial, Fuller’s wife testified that her rental car had been stolen 
from her place of employment on November 20, 2002, and that she had the only set of keys to the 
vehicle.  However, a security guard at the place of employment testified that he saw Fuller with the 
vehicle on November 20, 2002.  And a vehicle identification specialist testified that there was no damage 
to the vehicle’s ignition or steering wheel lock, and there is no way to drive this particular vehicle without a 
key…. It is the jury’s duty to weigh the evidence and assess the credibility of witnesses. The evidence 
was sufficient for a rational trier of fact to find Fuller guilty beyond a reasonable doubt of the charged 
offenses.  Fuller v. State, 295 Ga. App. 439, 439 - 41 (2009) (footnotes omitted). 
 
Where, as here, the evidence is sufficient to authorize a finding that the theft was completed after force 
was employed against the victim, a conviction for armed robbery is authorized regardless of when the 
intent to take the victim’s property arose, regardless of whether the victim was incapacitated and even if 
the victim had been killed instantly.  If the evidence authorizes a finding that the defendant first killed the 
victim and then took the victim’s property, he would be guilty of armed robbery.  Crowder v. State, 241 
Ga. App. 818, 819 (2000) (citation omitted). 
 
The evidence shows that the victim was leaving church when she heard someone run up behind her.  
Someone tried to pull the victim’s purse off her shoulder but she tried to hang on to it until the perpetrator 
faced her with a knife and told her to let go of it.  After the perpetrator had searched her purse and wallet 
he threatened the victim again with the knife in an attempt to get her into a vehicle, but she escaped.  The 
victim positively identified defendant as the perpetrator of this crime at a pre-trial line-up and adhered to 
this identification at trial.  Based on this evidence, a rational trier of fact was authorized to find defendant 
guilty beyond a reasonable doubt of armed robbery.  State v. Willis, 218 Ga. App. 402, 404 (1995) 
(citations omitted). 
 
Instructions 
 
Lesser included offense of robbery by intimidation 
 
Where the uncontradicted evidence shows completion of the offense of armed robbery, and no evidence 
is presented to the effect that a weapon was not used in the robbery, the defendant is not entitled to a jury 
charge on the lesser included offenses of theft by taking or robbery by intimidation.  Crowder v. State, 241 
Ga. App. 818, 819 (2000)(citation omitted). 
 
Defenses 
 
Claim of Right 
 
Crowder was not entitled to a charge on claim of right, since by statute such charge is a defense to the 
crime of theft, not armed robbery.  While we agree with Crowder that “intent to commit a theft” is an 
essential element of armed robbery, we decline to judicially extend the defense of “claim of right” to 
mitigate this essential element when the uncontradicted evidence shows a completed armed robbery.  To 
do so would be to find that an alleged “claim of right” justifies the use of a gun or other weapon to secure 
that claim.  In such an instance, the ends do not justify the means, regardless of whether the defendant 
thinks he has a right to the property.  Presumably, that is hwy the legislature did not include “claim of 
right” as a defense to armed robbery.  Crowder v. State, 241 Ga. App. 818, 820 (2000)(citations omitted). 


