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OCGA §40-6-391 
 
Brief Description 
 
Driving under the influence of alcohol, drugs, or other intoxicating substances; … 
 
Statutory Language 
 
(a) A person shall not drive or be in actual physical control of any moving vehicle while: 
 

(1) Under the influence of alcohol to the extent that it is less safe for the person to drive; 
 
(2) Under the influence of any drug to the extent that it is less safe for the person to drive; 
 
(3) Under the intentional influence of any glue, aerosol, or other toxic vapor to the extent that 

it is less safe for the person to drive; 
 
(4)  Under the combined influence of any two or more of the substances specified in 

paragraphs (1) through (3) of this subsection to the extent that it is less safe for the 
person to drive; 

 
(5)  The person's alcohol concentration is 0.08 grams or more at any time within three hours 

after such driving or being in actual physical control from alcohol consumed before such 
driving or being in actual physical control ended; or 

 
(6)  Subject to the provisions of subsection (b) of this Code section, there is any amount of 

marijuana or a controlled substance, as defined in Code Section 16-13-21, present in the 
person's blood or urine, or both, including the metabolites and derivatives of each or both 
without regard to whether or not any alcohol is present in the person's breath or blood. 

 
(b)  The fact that any person charged with violating this Code section is or has been legally entitled to 

use a drug shall not constitute a defense against any charge of violating this Code section; 
provided, however, that such person shall not be in violation of this Code section unless such 
person is rendered incapable of driving safely as a result of using a drug other than alcohol which 
such person is legally entitled to use. 

 
(i)  A person shall not drive or be in actual physical control of any moving commercial motor vehicle 

while there is 0.04 percent or more by weight of alcohol in such person's blood, breath, or urine. 
Every person convicted of violating this subsection shall be guilty of a misdemeanor and, in 
addition to any disqualification resulting under Article 7 of Chapter 5 of this title, the "Uniform 
Commercial Driver's License Act," shall be fined as provided in subsection (c) of this Code 
section. 
 

 
   (k) (1) A person under the age of 21 shall not drive or be in actual physical control of any moving 

vehicle while the person's alcohol concentration is 0.02 grams or more at any time within three 
hours after such driving or being in physical control from alcohol consumed before such driving or 
being in actual physical control ended. 
 

Form Charge 
 
while driving a vehicle did collide with a describe vehicle, an unattended vehicle, property of Full Name of 
Owner of unattended vehicle, and did leave the scene of the accident without locating and notifying the 
owner of such vehicle or leaving in a conspicuous place on the vehicle struck, accused's name and 
address;  
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Elements 
 

 Element Witness Exhibit 
0 In County   
0 A named and identified defendant;   
1a Was driving a moving vehicle; OR   
1b Was in actual physical control of a moving 

vehicle; 
  

2a While under the influence of alcohol to the 
extent that it is less safe for the person to 
drive; OR 

  

2b While under the influence of any drug to 
the extent that it is less safe for the person 
to drive; OR 
 

  

2c While under the intentional influence of 
any glue, aerosol, or other toxic vapor to 
the extent that it is less safe for the person 
to drive; OR 

  

2d While under the combined influence of 
any two or more of the substances 
specified in paragraphs (1) through (3) of 
this subsection to the extent that it is less 
safe for the person to drive; OR 

  

2e While the The person's alcohol 
concentration is 0.08 grams or more at 
any time within three hours after such 
driving or being in actual physical control 
from alcohol consumed before such 
driving or being in actual physical control 
ended; OR 

  

2f While there is any amount of marijuana 
present in the person's blood or urine, or 
both, including the metabolites and 
derivatives of each 

  

2g there is any amount of a controlled 
substance, as defined in Code Section 16-
13-21, present in the person's blood or 
urine, or both, including the metabolites 
and derivatives of each 

  

3 A person shall not drive or be in actual 
physical control of any moving commercial 
motor vehicle while there is 0.04 percent 
or more by weight of alcohol in such 
person's blood, breath, or urine. 

  

4 A person under the age of 21 shall not 
drive or be in actual physical control of 
any moving vehicle while the person's 
alcohol concentration is 0.02 grams or 
more at any time within three hours after 
such driving or being in physical control 
from alcohol consumed before such 
driving or being in actual physical control 
ended. 
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Pattern Jury Instruction 
 
§2.84.10. Driving under the influence; Alcohol; Less safe; General charge 
 
It shall be unlawful for any person while under the influence of alcohol to drive or be in actual physical 
control of any moving vehicle anywhere within this state. A driver or operator of a motor vehicle is under 
the influence of alcohol when the person is affected by alcohol to the extent that it is less safe for the 
person to drive than it would be if the person were not affected by alcohol. A driver who is less safe is 
less efficient, less skillful, less coherent, less able, less qualified, and less proficient. 
 
In deciding this issue, you may consider anything in the evidence that you find relevant in deciding 
whether defendant was a less safe driver. Specifically as to consumption of alcohol, you may consider, 
among other factors, the smell or lack of smell of alcoholic beverages on the defendant's breath and/or 
his/her person and whether any test indicated the presence of alcohol in the defendant's system. As to 
whether the defendant was less safe to drive, you may consider the factors you deem relevant, including, 
but not limited to, the actual manner of driving the motor vehicle; the defendant's control of his/her mental 
and/or physical abilities; the defendant's demeanor; the physical condition of defendant; and any expert 
testimony. Merely showing that the defendant had been drinking or that there was the smell of alcohol on 
the defendant's breath or person without proof of the manner of driving or the ability to drive is insufficient 
to prove that the defendant was guilty of driving under the influence of alcohol. 
 
§ 2.84.11. DRIVING UNDER THE INFLUENCE; CHEMICAL ANALYSIS; INFERENCES 
 
 
 
If you should find from the evidence in this case that, at the time of the alleged offense, the defendant's alcohol 
concentration, as shown by a chemical analysis of his/her blood, breath, or urine or other bodily substances, was 
0.05 grams or less, you may infer that the defendant was not under the influence of alcohol. Whether or not you 
make such inference is a question for you to decide. 
 
If you should find from the evidence in this case that, at the time of the alleged offense, the defendant's alcohol 
concentration, as shown by a chemical analysis of his/her blood, breath, or urine or other bodily substances, was in 
excess of 0.05 grams but less than 0.08 grams at the time of the alleged offense, (such fact shall not give rise to any 
inference that the defendant was or was not under the influence of alcohol, but) such fact may be considered along 
with any other evidence in determining whether or not the defendant was under the influence of alcohol to the extent 
that it was less safe for the defendant to drive than it would have been if the defendant were not affected by alcohol. 
 
§ 2.84.12. DRIVING UNDER THE INFLUENCE; PER SE VIOLATION; 0.08 GRAMS ALCOHOL 
 
 
 
It shall be unlawful for any person to drive or be in actual physical control of any moving vehicle while there is an 
alcohol concentration of 0.08 grams or more in the person's blood at any time within three hours after driving or 
being in actual physical control of a moving vehicle from alcohol consumed before such driving or physical control 
ended. 
 
§ 2.84.13. DRIVING UNDER THE INFLUENCE; PER SE VIOLATION; PERSONS UNDER 21 YEARS OF 
AGE 
 
 
 
It is unlawful for any person under the age of 21 to drive or be in actual physical control of any moving vehicle 
while there is an alcohol concentration of 0.02 grams or more in the person's blood at any time within three hours 
after driving or being in actual physical control of a moving vehicle from alcohol consumed before such driving or 
physical control ended. 
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§ 2.84.20. DRIVING UNDER THE INFLUENCE; REFUSAL; IMPLIED CONSENT 
 
 
 
Any person who operates a motor vehicle upon the highways or elsewhere throughout this state shall be deemed to 
have given consent, subject to the police officer's compliance with the laws of this state, to a chemical test or tests of 
his or her blood, breath, urine, or other bodily substances for the purpose of determining the presence of alcohol or 
any other drug if arrested for any offense arising out of acts alleged to have been committed in violation of this 
state's laws concerning driving under the influence of alcohol (or if such person is involved in any traffic collision 
resulting in serious injuries or fatalities.) The test or tests shall be administered at the request of a law enforcement 
officer who has reasonable grounds to believe that the person has been driving or was in actual physical control of a 
moving motor vehicle upon the highways or elsewhere throughout this state in violation of Georgia's driving under 
the influence of alcohol laws. (The test or tests shall be administered as soon as possible to any person who operates 
a motor vehicle upon the highways or elsewhere throughout this state who is involved in any traffic collision 
resulting in serious injuries or fatalities.) The requesting law enforcement officer shall designate which test or tests 
shall be administered, (provided that a blood test with drug screen is administered to any person operating a motor 
vehicle involved in a traffic collision resulting in serious injuries or fatalities.) 
 
Punishment 
 
(c)  Every person convicted of violating this Code section shall, upon a first or second conviction 
thereof, be guilty of a misdemeanor, upon a third conviction thereof, be guilty of a high and aggravated 
misdemeanor, and upon a fourth or subsequent conviction thereof, be guilty of a felony except as 
otherwise provided in paragraph (4) of this subsection and shall be punished as follows: 
 
   (1) First conviction with no conviction of and no plea of nolo contendere accepted to a charge of 
violating this Code section within the previous ten years, as measured from the dates of previous arrests 
for which convictions were obtained or pleas of nolo contendere were accepted to the date of the current 
arrest for which a conviction is obtained or a plea of nolo contendere is accepted: 
 
      (A) A fine of not less than $300.00 and not more than $1,000.00, which fine shall not, except as 
provided in subsection (g) of this Code section, be subject to suspension, stay, or probation; 
 
      (B) A period of imprisonment of not fewer than ten days nor more than 12 months, which period of 
imprisonment may, at the sole discretion of the judge, be suspended, stayed, or probated, except that if 
the offender's alcohol concentration at the time of the offense was 0.08 grams or more, the judge may 
suspend, stay, or probate all but 24 hours of any term of imprisonment imposed under this subparagraph; 
 
      (C) Not fewer than 40 hours of community service, except that for a conviction for violation of 
subsection (k) of this Code section where the person's alcohol concentration at the time of the offense 
was less than 0.08 grams, the period of community service shall be not fewer than 20 hours; 
 
      (D) Completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of any such 
program shall provide written notice of the department's approval of the program to the person upon 
enrollment in the program; 
 
      (E) A clinical evaluation as defined in Code Section 40-5-1 and, if recommended as a part of such 
evaluation, completion of a substance abuse treatment program as defined in Code Section 40-5-1; 
provided, however, that in the court's discretion such evaluation may be waived; and 
 
      (F) If the person is sentenced to a period of imprisonment for fewer than 12 months, a period of 
probation of 12 months less any days during which the person is actually incarcerated; 
 
   (2) For the second conviction within a ten-year period of time, as measured from the dates of previous 
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arrests for which convictions were obtained or pleas of nolo contendere were accepted to the date of the 
current arrest for which a conviction is obtained or a plea of nolo contendere is accepted: 
 
      (A) A fine of not less than $600.00 and not more than $1,000.00, which fine shall not, except as 
provided in subsection (g) of this Code section, be subject to suspension, stay, or probation; 
 
      (B) A period of imprisonment of not fewer than 90 days and not more than 12 months. The judge shall 
probate at least a portion of such term of imprisonment, in accordance with subparagraph (F) of this 
paragraph, thereby subjecting the offender to the provisions of Article 7 of Chapter 8 of Title 42 and to 
such other terms and conditions as the judge may impose; provided, however, that the offender shall be 
required to serve not fewer than 72 hours of actual incarceration; 
 
      (C) Not fewer than 30 days of community service; 
 
      (D) Completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of any such 
program shall provide written notice of the department's approval of the program to the person upon 
enrollment in the program; 
 
      (E) A clinical evaluation as defined in Code Section 40-5-1 and, if recommended as a part of such 
evaluation, completion of a substance abuse treatment program as defined in Code Section 40-5-1; and 
 
      (F) A period of probation of 12 months less any days during which the person is actually incarcerated; 
 
   (3) For the third conviction within a ten-year period of time, as measured from the dates of previous 
arrests for which convictions were obtained or pleas of nolo contendere were accepted to the date of the 
current arrest for which a conviction is obtained or a plea of nolo contendere is accepted: 
 
      (A) A fine of not less than $1,000.00 and not more than $5,000.00, which fine shall not, except as 
provided in subsection (g) of this Code section, be subject to suspension, stay, or probation; 
 
      (B) A mandatory period of imprisonment of not fewer than 120 days and not more than 12 months. 
The judge shall probate at least a portion of such term of imprisonment, in accordance with subparagraph 
(F) of this paragraph, thereby subjecting the offender to the provisions of Article 7 of Chapter 8 of Title 42 
and to such other terms and conditions as the judge may impose; provided, however, that the offender 
shall be required to serve not fewer than 15 days of actual incarceration; 
 
      (C) Not fewer than 30 days of community service; 
 
      (D) Completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of any such 
program shall provide written notice of the department's approval of the program to the person upon 
enrollment in the program; 
 
      (E) A clinical evaluation as defined in Code Section 40-5-1 and, if recommended as a part of such 
evaluation, completion of a substance abuse treatment program as defined in Code Section 40-5-1; and 
 
      (F) A period of probation of 12 months less any days during which the person is actually incarcerated; 
 
   (4) For the fourth or subsequent conviction within a ten-year period of time, as measured from the dates 
of previous arrests for which convictions were obtained or pleas of nolo contendere were accepted to the 
date of the current arrest for which a conviction is obtained or a plea of nolo contendere is accepted: 
 
      (A) A fine of not less than $1,000.00 and not more than $5,000.00, which fine shall not, except as 
provided in subsection (g) of this Code section, be subject to suspension, stay, or probation; 
 
      (B) A period of imprisonment of not less than one year and not more than five years; provided, 
however, that the judge may suspend, stay, or probate all but 90 days of any term of imprisonment 
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imposed under this paragraph. The judge shall probate at least a portion of such term of imprisonment, in 
accordance with subparagraph (F) of this paragraph, thereby subjecting the offender to the provisions of 
Article 7 of Chapter 8 of Title 42 and to such other terms and conditions as the judge may impose; 
 
      (C) Not fewer than 60 days of community service; provided, however, that if a defendant is sentenced 
to serve three years of actual imprisonment, the judge may suspend the community service; 
 
      (D) Completion of a DUI Alcohol or Drug Use Risk Reduction Program. The sponsor of any such 
program shall provide written notice of the department's approval of the program to the person upon 
enrollment in the program; 
 
      (E) A clinical evaluation as defined in Code Section 40-5-1 and, if recommended as a part of such 
evaluation, completion of a substance abuse treatment program as defined in Code Section 40-5-1; and 
 
      (F) A period of probation of five years less any days during which the person is actually imprisoned; 
   provided, however, that if the ten-year period of time as measured in this paragraph commenced prior 
to July 1, 2008, then such fourth or subsequent conviction shall be a misdemeanor of a high and 
aggravated nature and punished as provided in paragraph (3) of this subsection; 
 
 


