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OUTLINE !
1. Constitutional provisions !
1.1 Federal Constitution !
§ The right of the people to be secure in their persons, houses, papers, and effects against unreasonable 

searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause, supported 
by oath or affirmation, and particularly describing the place to be searched, and the persons or things to be 
seized.  U.S. Con. Amend IV.  !

ü The Fourth Amendment forbids unreasonable searches and seizures and this usually requires the police to 
have probable cause or a warrant before making an arrest.  Herring v. United States, 129 S. Ct. 695, 698 
(2009). !

1.2 State Constitution !
§ The right of the people to be secure in their persons, houses, papers, and effects against unreasonable 

searches and seizures shall not be violated; and no warrant shall issue except upon probable cause supported 
by oath or affirmation particularly describing the place or places to be searched and the persons or things to 
be seized.  Ga. Const. Art. I, § I, Para. XIII  (2009). !

2. Analytical framework !
2.1 Probable cause (factual basis for the decision to search) !
2.2 Warrant (A search warrant is the authority to search) !
ü The purpose of the warrant requirement in the Fourth Amendment of the United States Constitution is to 

allow a neutral judicial officer to assess whether the police have probable cause to make an arrest or conduct 
a search.  Boatright v. State, 225 Ga. App. 181, 185 (1997) (citations omitted). !

ü Search warrants are not directed at persons; they authorize the search of places and the seizure of things, and 
as a constitutional matter they need not even name the person from whom the things will be seized.  Scott v. 
State, 213 Ga. App. 84, 86 (1994) (citation omitted). !

3 Standing !
ü A defendant has standing to suppress evidence obtained through an illegal search or seizure only when his or 

her own rights are violated, because these rights are personal and cannot be asserted vicariously.  Lewis v. 
State, 233 Ga. App. 560, 561 – 62, (1998) (citing Rakas v. Illinios, 439 U.S. 128 (1978).  !

ü In this instance, there is no evidence that Lewis asserted a possessory or proprietary interest in the premises 
from which the contraband was confiscated.  Nor is there evidence that Lewis asserted a property interest in 
the contraband that was seized.  Accordingly, he is without standing to challenge the admissibility of this 
evidence.  Therefore, the trial court properly denied Lewis’s motion to suppress evidence of the cocaine 
discarded by Wilson.  Lewis v. State, 233 Ga. App. 560, 562, (1998) (citations omitted).   !

ü A person who is aggrieved by an illegal search and seizure only through the introduction of damaging 
evidence secured by a search of a third person’s premises or property has not had any of his Fourth 
Amendment rights infringed.  The burden is on the one claiming a violation of the Fourth Amendment rights 
to demonstrate that he has standing to contest such violation, i.e., that he has a legitimate expectation of 
privacy in the premises searched.  Atwater v. State, 233 Ga. App. 339, 340 (1998) (citations omitted).    !

ü Here, Atwater failed in his burden to show that he has standing to challenge the officers’ entry into the room 
of Sonya Brooks.  While Atwater claims that he was an “overnight guest” and frequent “social visitor” in 
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Brooks’ room, Sonya Brooks did not testify on Atwater’s behalf at the motion to suppress, Atwater did not 
testify at the motion to suppress, …  Without evidence of Atwater’s standing to challenge the search of 
Brooks’ room, the trial court’s denial of Atwater’s motion to suppress is not error.  Atwater v. State, 233 Ga. 
App. 339, 340 – 41 (1998) (citation omitted). !

ü A mere passenger who asserts an interest in neither the car nor the property found in it has no standing no 
standing to object to the search of the automobile.  In the case sub judice, defendant asserted neither a 
property interest in the automobile, nor an interest in the weapon seized.  Consequently, he held no legitimate 
expectation of privacy which was infringed by this traffic stop.  The trial court did not err in denying 
defendants motion to suppress.  Ballard v. State, 216 Ga. App. 315, 316 (1995) (citations omitted). !

ü In the case of U.S. v. Salvucci, 448 U.S. 83 (****), the Supreme Court expressly overruled the premise that 
any person accused of a criminal possession had automatic standing to claim the benefits of the exclusionary 
rule, and ruled that a defendant charged with a possessory offense who moves to suppress the items he is 
charged with possessing is now obligated to establish at the suppression hearing that the police conduct of 
which he complains violated his own Fourth Amendment rights.  Keishian v. State, 202 Ga. App. 718, 719 
(1992). !

ü Ownership of the seized contraband alone is not sufficient to entitle a defendant to challenge the search; he 
bears the burden of proving not only that the search was illegal but also that he had a legitimate expectation 
of privacy in the area searched.  Rawlings v. Kentucky, 448 U.S. 98 (****); The Supreme Court has 
previously pointed out that cars are not to be treated identically with houses or apartments for Fourth 
Amendment purposes; however there must still be a showing of a legitimate expectation of privacy in the 
searched are of the car in which persons are merely passengers.  Rakas v. Illinois, 439 U.S. 128 (****); Stone 
v. State, 162 Ga. App. 654 (1982); Sanders v. State, 181 Ga. App. 117 (1986).  Although appellant did assert 
in support of his motion to suppress that, for purposes of the motion, he claimed ownership of the bags found 
on the back floor of the car, the question of appellant’s own standing to contest the search depends upon 
whether appellant had a legitimate expectation of privacy in the areas of the car from which the evidence was 
seized.  Mere assertion of ownership in the items seized does not alone lead to the conclusion that a 
legitimate expectation of privacy exists.  Appellant claimed no proprietary or possessory interest in the car 
itself.  See Delgado v. State, 192 Ga. App. 356 (1989).  Appellant makes no assertion of authority to consent 
to the search of the car in the first instance.  See Pupo v. State, 187 Ga. App. 765 (1988).  In fact, the driver 
of the car testified at the suppression hearing that he had given appellant, who was a friend, a ride to a 
parking lot with the intention of dropping appellant off and not waiting for appellant.  Appellant got out of 
the car, and as the driver started leave, appellant got back in the car.  The driver state that he asked appellant 
why he was getting back in the car, but he was in a hurry so he drove off with appellant in the car.  All the 
evidence indicates that appellant was a mere passenger in the car, and as such, had no legitimate expectation 
of privacy therein.  Morgan v. State, 195 Ga. App. 732 (1990).  An individual who claims he is aggrieved by 
an illegal search and seizure only through the introduction of evidence secured by a search of a third person’s 
premises has not had any of his Fourth Amendment rights infringed.  Appellant had no legitimate claim to 
any expectation of privacy in the car searched and may not now assert a valid claim to illegal search and 
seizure.  Keishian v. State, 202 Ga. App. 718, 719 - 20 (1992). !

4. Searches with warrants !
4.1 The warrant was not issued by proper authority. !
4.1.1 Who may apply for a warrant !
§ A search warrant may be issued only upon application of an officer of this state or its political subdivisions 

charged with the duty of enforcing the criminal laws or a currently certified peace officer engaged in the 
course of official duty, whether said officer is employed by a law enforcement unit of: (1) The state or a 
political subdivision of the state; or (2) A university, college, or school.  O.C.G.A. §17-5-20 (a). !

§ A search warrant shall not be issued upon the application of a private citizen or for his aid in the enforcement 
of persona., civil, or property rights.  O.C.G.A. §17-5-20 (b). 
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!
4.1.2 Who may issue a warrant !
§ … any judicial officer authorized to hold a court of inquiry to examine into an arrest of an offender against 

the penal laws, referred to in this Code section as a judicial officer, may issue a search warrant … O.C.G.A. 
§17-5-21 (a). !

§ Any retired judge or judge emeritus of a state court may issue search warrants as authorized by this Code 
section if authorized in writing to do so by an active judge of the state court of the county wherein the 
warrants are to be issued.  O.C.G.A. §17-5-21 (c). !

ü It is fundamental that the adjudicator who determines whether probable cause exists to issue a search warrant 
must be neutral and detached.  The fact that the issuing magistrate’s son was a Vidalia police officer does not, 
standing alone as it does, disqualify the magistrate either because of the family relationship or because of her 
consequent connection with the executive department of government.  Clark v. State, 217 Ga. App. 113, 117 
(1995). !

4.1.3 Procedure !
§ A judge of any court in this state authorized to issue search warrants pursuant to Code Section 17-5-21 may, 

as an alternative to other laws relating to the issuance of search warrants, conduct such applications for the 
issuance of search warrants by video conference.  O.C.G.A. §17-5-21.1. !

§ All warrants shall state the time and date of issuance and are the warrants of the judicial officer issuing the 
same and not the warrants of the court in which he is then sitting.  Such warrants need not bear the seal of the 
court or clerk thereof.  The warrant, the complaint on which the warrant is issued, the affidavit or affidavits 
supporting the warrant, and the returns shall be filed with the clerk of the court of the judicial officer issuing 
the same, or with the court if there is no clerk, at the time the warrant has been executed or has been returned 
“not executed”; provided, however, the judicial officer shall keep a docket record of all warrants issued by 
him and upon issuing any warrant he shall immediately record the same, within a reasonable time, on the 
docket.  O.C.G.A. §17-5-22. !

§ A written return of all instruments, articles, or things seized shall be made without unnecessary delay before 
the judicial officer named in the warrant or before any court of competent jurisdiction.  An inventory of any 
instruments, articles, or things seized shall be filed with the return and signed under oath by the officer 
executing the warrant.  The judicial officer or court shall, upon request, deliver a copy of the inventory to the 
persons from whom or from whose premises the instruments, articles, or things were taken and to the 
applicant for the warrant.  O.C.G.A. §17-5-29. !

4.2 The warrant is insufficient on its face.  O.C.G.A. §17-5-30(a)(2) !
§ The search warrant shall command the officer directed to execute the same to search the place or person 

particularly described in the warrant and to seize the instruments, articles, or things particularly described in 
the search warrant.  O.C.G.A. §17-5-23. !

§ The search warrant shall be issued in duplicate and shall be directed for execution to all peace officers of this 
state.  However, the judicial officer may direct the search warrant to be executed by any peace officer named 
specially therein.  O.C.G.A. §17-5-24. !

4.2.1 Sufficient description of place to be searched !
ü The address, “629 East Grady St., Lyons, GA and to include the curtilage,” was incorrect.  The magistrate 

testified that although the address was not on the warrant at the time the officer presented it to her, he told her 
where the house was located, and how to get to the house, who was standing by at the house for the warrant 
to get there where he received the information for this search.  He knew where the house was located, but the 
person who had given him the information could not tell him the address of the house.  She understood that 
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the location was obtained from the CI who had just purchased cocaine at the premises, that the sheriff had 
gone to the residence described by the CI and was waiting there, and that it was the residence of Dallas 
Clark.  The place authorized to be searched was sufficiently described.  Clark v. State, 217 Ga. App. 113, 117 
- 18 (1995). !

ü Although the warrant listed the address as 6226 Poplar, the description contained the proper address of 5225 
as did the affidavit in two places.  Thus, the listing of the address in the warrant appears to be a typographical 
error.  We find that any prudent officer executing the warrant would be able to locate the premises definitely 
and with reasonable certainty.  We note that two of the executing officers knew where the location was before 
the warrant was taken.  The test for the sufficiency of premises description is whether on its face it enables a 
prudent officer executing the warrant to locate the person and place definitely and with reasonably certainty.  
The warrant here is sufficient under that test.  Gumina v. State, 166 Ga. App. 592, 594 (1983). !

ü A search warrant is not invalid for want of a description of the premises to be searched if the description 
sufficiently permits a prudent officer executing the warrant to locate the place definitely and with reasonable 
certainty, and without depending upon his discretion.  If a search warrant, read as a whole, points out the 
place to the exclusion of all others, and on inquiry leads the officers unerringly to it, it meets the description 
requirement.  Chambless v. State, 165 Ga. App. 194, 195 (1983) (citations omitted). !

ü In this case, the warrant’s specification that the premises to be searched were those of Donna Chambless at 
the Wells Mobile Home Park in Jones County, Georgia, alone probably was sufficient to meet the description 
requirement, because on inquiry an executing officer would have been led to appellant’s mobile home 
without exercising any discretion.  Further, the warrant contained other considerable keys with which the 
premises could be identified, including a map leading to the premises and a description of appellant’s 
automobile.  Chambless v. State, 165 Ga. App. 194, 195 (1983) (citations omitted). !

ü The general proposition [is] that where the premises are described by street and number, that description will 
not authorize a search of the premises at another street or number, … However, even though a street number 
is incorrect, where there are other elements of description sufficiently particular, the search warrant may be 
valid. … The facts of this case particularly contraindicate invalidation of the warrant.  The investigating 
officers knew which residence was the search target, and attempted to ascertain the address so that a warrant 
could be obtained.  Because the lay-out design of the mobile home park, upon approaching appellant’s trailer 
one easily perceived appellant’s lot number as 14 – K.  Lastly, notwithstanding the inaccurate lot number, the 
remainder of the description of appellant’s premises was sufficiently particular.  Chambless v. State, 165 Ga. 
App. 194, 195 (1983) (citations omitted). !

4.2.2 Sufficient description of person to be searched !
ü A premises description is sufficient if on its face it enables a prudent officer executing the warrant to locate 

the person and place definitely and with reasonable certainty.  Here, the search warrant clearly gave the 
correct DeKalb County address and directions to that address; it merely included a scrivener’s error 
indicating the property was located in Gwinnett County.  Based on the description in the warrant, a prudent 
officer could locate the residence with reasonable certainty.  Thus, the scrivener’s error was not so material as 
to destroy the integrity of the affidavit or the validity of the search warrant, and he fruits of the search were 
properly admitted into evidence.  Fuller v. State, 295 Ga. App. 439, 446 (2009) (footnotes omitted). !

ü The search warrant being executed when Mercer and Champion were detained and handcuffed gave the 
officers permission to enter, search and seize within ten days of this date, the person, premises, or property 
described above, including the entire cartilage, outbuildings, vehicles, etc. and all persons present at the time 
the search warrant is executed.  The search warrant did not give the officers the authority to detain and search 
the appellants, because a general warrant, one that does not sufficiently identify the persons to be searched as 
is the case here, is void.  However, a warrant to search for contraband founded on probable cause implicitly 
carries with it the limited authority to detain the occupants of the premises while a proper search is 
conducted.  Mercer v. State, 251 Ga. App. 465, 467 (2001) (citations omitted). !

4.2.3 Sufficient description of items sought 
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!
ü The warrant authorized the executing officers to search “for evidence the crime of Violation of the Georgia 

Controlled Substances Act…. The warrant at issue here was targeted at evidence relating to the violation of a 
specific statute directed at illegal drug possession and trafficking, crime which, because of their nature, 
generate distinctive evidence and inherently limit the items to be sought…. We therefore hold that the 
warrant’s description here sufficiently described the items sought so as to enable the executing officers to 
locate them definitely and with reasonable certainty.  Fair v. State, 284 Ga. 165, 170 - 71 (2008) (citations 
omitted). !

4.3 There was not probable cause for the issuance of the warrant. O.C.G.A. §17-5-30(a)(2) !
ü Probable cause means reasonable grounds, and is that apparent state of facts which seems to exist after 

reasonable and proper inquiry.  State v. Stephens, 252 Ga. 181, 182 (1984) (citations omitted). !
ü By no means is probable cause to be equated with proof by even so much as a preponderance of evidence.  

As stated in Illinois v. Gates, 462 U.S. 213 (1983), “Probable cause does not demand the certainty we 
associate with formal trials.”  The issuing magistrate now need only conclude that there is a fair probability 
that contraband or evidence of a crime will be found in a particular place.  State v. Stephens, 252 Ga. 181, 
184 (1984). !

ü A suspicion or strong reason to suspect is an insufficient foundation for a finding of probable cause.  Guillory 
v. State, 236 Ga. App. 230, 234 (1999) (footnote omitted). !

ü The trial court found that he description of the buy as “controlled” was not misleading because it was 
“controlled” in the sense that it was pre-planned by the officers, it was accomplished with marked 
government money through a purchase by a CI, and the CI was searched both before and after to assure that 
the CI was not in possession of a drug otherwise or of the marked money.  It just did not occur at the car 
wash, where the officers were located.  …  The trial court found that the information from the CI was 
corroborated by the CI’s production of cocaine after the half-hour trip, the absence of $750, and the before-
and-after search.  …  The affidavit itself should have reflected more of what was related to the magistrate so 
that there was a clear record instead of recalled and incomplete memory; or it should have been tape-recorded 
or memorialized in some manner.  …  Nevertheless, considering all the circumstances known to the 
magistrate, as well as the fact that the CI did not go into the residence to witness the exchange of the money 
he provided for the drugs obtained, there was probable cause to believe that evidence of the sale (the money) 
if not both money and additional drugs, would be found in the premises.  We cannot conclude that the trial 
judge erred as a matter of law in concluding that the affidavit and additional information supplied to the 
magistrate or know to her by way of the prior warrant failed to pass federal constitutional muster.  There was 
at least a “fair probability” that the items and persons sought would be found there.  Clark v. State, 217 Ga. 
App. 113, 115 - 17 (1995) (citations omitted). !

4.3.1 Affidavit, requirements for !
§ Upon the written complaint of any certified peace officer of this state or its political subdivisions charged 

with the duty of enforcing the criminal laws and otherwise as authorized in Code Section 17-5-20 under the 
oath or affirmation, which states facts sufficient to show probable cause that a crime is being committed or 
has been committed and which particularly describes the place or person, or both, to be searched and things to 
be seized, any judicial officer authorized to hold a court of inquiry to examine into an arrest of an offender 
against the penal laws, referred to in this Code section as a judicial officer, may issue a search warrant … 
O.C.G.A. §17-5-21 (a). !

4.3.2 Affidavit contains false information or omitted material information !
ü In the case of false information included in the affidavit supporting the search warrant, or where material 

information is omitted, the rule is that the false statements be deleted, the omitted truthful material be 
included, and the affidavit be reexamined to determine whether probable cause exists to issue a warrant.  
Browner v. State, 265 Ga. App. 788, (2004) (citation omitted). 
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!
ü Rose’s failure to state in the affidavit that the confidential informants had pending criminal cases does not 

require suppression of evidence.  An officer should provide this information to the magistrate, but failure to 
do so does not automatically warrant suppression of evidence.  Campbell v. State, 263 Ga. App. 755, 757 
(2003) (citation omitted). !

ü In order to fully apprise the magistrate, an officer seeking a warrant should provide the magistrate with any 
information relevant to the informant’s reliability, including information about his criminal history or any 
pending criminal charges.  But an officer’s failure to provide such information does not automatically 
warrant suppression of evidence.  If any omissions on the part of the officer are offset by independent 
corroboration of criminal activity, then the magistrate may still have sufficient information to find that 
probable cause exists.  Brown v. State, 244 Ga. App. 440, 441 - 42 (2000) (footnotes omitted). !

ü We can find no material misrepresentations in the affidavit.  Although it would have been better practice to 
disclose that Wall had pending charges against him and that he was paid, no evidence exists that these 
omissions were deliberate.  Purvis informed the magistrate that Wall was an admitted drug addict and had 
bought drugs in the past.  Moreover, even if this allegedly discrediting omitted material had been included, 
the affidavit would have been sufficient to support the magistrate’s conclusion that the informant was reliable 
and that probable cause existed for the search.  Starks v. State, 240 Ga. App. 346, 348 (1999) (citation 
omitted). !

4.3.3 Review of magistrate determination !
ü In determining if probable cause exists, a magistrate’s job is simply to make a practical, common-sense 

decision whether, given all the circumstances set forth in the affidavit before him, including the veracity and 
basis of knowledge of person supplying hearsay information, there is a fair probability that contraband or 
evidence of a crime will be found in a particular place.  On review, the Court is limited to determining if the 
magistrate had a substantial basis for concluding that probable cause existed to issue the search warrant, and 
must afford substantial deference to the magistrate’s decision.  Fair v. State, 284 Ga. 165, 171 (2008) 
(quoting DeYoung v. State, 268 Ga. 780, 787 (1997)). !

ü  In determining if probable cause exists, a magistrate’s job is simply to make a practical, common-sense 
decision whether, given all the circumstances set forth in the affidavit before him, including the veracity and 
basis of knowledge of person supplying hearsay information, there is a fair probability that contraband or 
evidence of a crime will be found in a particular place.  And the duty of a reviewing court is simply to ensure 
that the magistrate had a substantial basis for concluding that probable cause existed.  State v. Stephens, 252 
Ga. 181, 182 (1984) (quoting Illinois v. Gates, 462 U.S. 213 (1983); Brown v. State, 244 Ga. App. 440, 441 
(2000). !

ü By no means is probable cause to be equated with proof by even so much as a preponderance of evidence.  
… Probable cause does not demand the certainty we associate with formal trials.  In making a determination 
as to probable cause pursuant to a totality of the circumstances test, the task of the issuing magistrate is 
simply to make a practical, common-sense decision whether, given all the circumstances set forth in the 
affidavit before him, including the veracity and basis of knowledge of the person supplying the hearsay 
information, there is a fair probability that contraband or evidence of a crime will be found at a particular 
place.  The task of a reviewing court is to determine if there is substantial evidence in the record to support 
the magistrate’s issuance of the warrant.  Lewis v. State, 234 Ga. App. 873, 874 - 75 (1998) (citations 
omitted).   !

ü The trial court in reviewing the probable cause determination made by the issuing magistrate must be 
convinced by the state that the magistrate had enough information to make an independent judgment that 
probable cause existed to search the defendant’s premises.  Keith v. State, 238 Ga. 157, 158 (1977) (citations 
omitted). !

4.3.3.1 Affidavit !
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4.3.3.1.1 General rule !
ü An affidavit submitted in support of a search warrant must set forth sufficient facts from which the magistrate 

or judge can independently determine the reliability of both the information and the informant.  Caswell v. 
State, 219 Ga. App. 787, 788 (1996) (citations omitted). !

4.3.3.1.2 Affidavit sufficient to support finding of probable cause !
ü The affidavit related that Banks had been shot and claimed to be the victim of a home invasion robbery.  

Thus, it is clear that the police had probable cause to believe that a completed or attempted armed robbery, as 
well as aggravated assault, was committed in the residence.  Consequently, they had probable cause to 
believe that evidence related to those offenses, such as blood and hair, would be found in the house.  Banks v. 
State, 277 Ga. 543, 545 (2004). !

ü In this case, the affidavit attached to the search warrant contains the following information: in January 1982, 
the affiant police officer received information from a confidential and reliable informant that one Duffie was 
actively involved in the trafficking of marijuana.  In addition, the affiant received information from a second 
confidential and reliable informant that Richard Furman Stephens was involved in drug trafficking.  A third 
confidential and reliable informant gave information that Duffie and Stephens were actively involved 
together in drug trafficking.  Affiant’s investigation confirmed a close relationship between Stephens and 
Duffie, and telephone toll records showed daily contact between them.  Four months later, affiant received 
information that Duffie had returned from Florida with a shipment of marijuana which would be ready for 
sale within three days.  Upon surveillance of Stephens’ residence, affiant observed Duffie and Stephens going 
in and out of Stephens’ house; on the night before the alleged sale, affiant observed a meeting at Stephens’ 
residence lasting from 4:00 p.m. until midnight.  On the day of the alleged sale, affiant received information 
from one Hayes that Duffie planned to sell ten pounds of marijuana to Hayes that afternoon at 3:00 p.m. in 
LaGrange, Georgia.  At 1:45 p.m., affiant saw Duffie arrive at Stephens’ residence.  Duffie remained in the 
house for approximately five minutes, then drove to LaGrange, arriving at 2:55 p.m., and delivered one 
pound of marijuana to Hayes.  Duffie was arrested, and nine additional pounds of marijuana were found in 
his vehicle.  …  We find no error in the issuance of a search warrant based upon this affidavit.  Each 
informant’s tip was consistent with information received from other informants.  In addition, affiant’s own 
investigation corroborated the information supplied by the informants.  State v. Stephens, 252 Ga. 181, 182 - 
83 (1984). !

ü The totality of the circumstances test involves a practical, common-sense approach to the requirement of 
probable cause relative to the issuance of search warrants.  Here, the affidavit sets forth a controlled buy 
wherein the officers searched the confidential informant before the buy and monitored the entire transaction 
through electronic surveillance.  The affidavit also sets forth Johnson’s willingness to turn over the cocaine at 
the residence and a statement from the woman who was with Johnson at the time of his arrest that Johnson 
had taken her to the residence to pick up cocaine.  Applying a practical, common-sense approach, we find 
that the affidavit was sufficient to support the magistrate’s finding of probable cause.  Accordingly, the trial 
court did not err in denying Johnson’s motion to suppress the evidence obtained pursuant to the search 
warrant.  Johnson v. State, 267 Ga. App. 549, 552 (2004) (footnotes omitted).  !

ü In the instant case, the affidavit was based on the controlled buy monitored by the officer.  Accordingly, we 
conclude that the magistrate had sufficient information to establish probable cause.  It follows that the trial 
court did not err in denying Campbell’s motion to suppress.  Campbell v. State, 263 Ga. App. 755, 757 
(2003). !

4.3.3.1.3 Affidavit not sufficient to support finding of probable cause !
4.3.3.2 Oral Testimony !
ü Probable cause must be based on facts, not opinions or suspicions.  Nothing in the testimony of the officer 

states objective facts which would corroborate as both true and current the information supplied by the 
neighbors, such that there was a fair probability that Banks sold drugs from his house and that the contraband 
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would be found there following the incident.  At most, the affiant’s opinion expresses his own personal belief 
that the home invasion fit a drug traffic pattern, and raises only a mere suspicion that contraband was being 
kept on the premises.  Considering the affidavit and the testimony, the warrant to search for drugs was not 
supported by probable cause.  Banks v. State, 277 Ga. 543, 547 (2004) (citations omitted).     !

ü The trial court may consider oral testimony presented to a magistrate in support of the issuance of a warrant.  
Browner v. State, 265 Ga. App. 788, 791 (2004) (citations omitted). !

4.3.4 Drug Dogs !
ü Evidence that a dog has been trained and certified as a drug detection dog constitutes prima facie evidence of 

its reliability for purposes of a probable cause determination.  The State presented evidence that Simba was 
trained and certified to detect illegal narcotics including methamphetamine, cocaine, marijuana, and heroin.  
The evidence also shows that at the time Simba alerted to Rivera’s bag, he had previously been involved in 
ten live searches and successfully identified narcotics in all ten instances with no false alerts.  Riveria v. 
State, 247 Ga. App. 713, 714 (2001) (citation omitted). !

ü As a general rule, a search warrant based on a narcotics canine alert will be sufficient on its face if the 
affidavit states that the dog is trained and certified to detect narcotics.  Riveria v. State, 247 Ga. App. 713, 
715, fn. 1 (2001). !

ü The existence of probable cause is determined by whether, given all the circumstances, there is a fair 
probability that contraband or evidence of a crime will found in a particular place.  Considering not only the 
drug dog’s alert but the totality of the circumstances, including Rivera’s behavior, demeanor, and responses to 
the officers’ questions, the trial court did not err in denying Rivera’s motion to suppress.  Riveria v. State, 247 
Ga. App. 713, 715 (2001) (citations omitted). !

4.3.5 Hearsay !
4.3.5.1 Admissibility !
ü Hearsay is admissible in determining the existence of probable cause.  Admission of hearsay for that purpose 

does not violate the constitutional right of a defendant to confront the accusing witnesses, because guilt or 
innocence is not the issue for determination.  Banks v. State, 277 Ga. 543, 544 (2004) (citations omitted). !

ü It is well settled that an arrest may be made upon hearsay evidence; and indeed, the reasonable cause 
necessary to support an arrest cannot demand the same strictness of proof as the accused’s guilty upon a trial, 
unless the powers of peace officers are to be so cut down that they cannot possibly perform their duties.  It is 
the function of the court to determine if the facts upon which the officer acted would warrant a man of 
reasonable caution to believe that an offense had been committed.  Moreover, the reasonable cause necessary 
to support an arrest does not demand that same strictness of proof as proof of guilt upon the trial.  Thus, at a 
suppression hearing, unlike most trials, the conduct and motives of the officers are at issue, and the court 
must look to the information available to the officer, including hearsay, to determine if probable cause 
existed.  Accordingly, the trial judge may admit hearsay testimony at the hearing, giving it such weight and 
credit as he deems proper, although such evidence may not be admissible at trial.  McDaniel v. State, 263 Ga. 
App. 625, 627 (2003) (citation omitted). !

4.3.5.2 Credibility -- General rules  !
ü Hearsay can be the basis for issuance of a warrant so long as there is a substantial basis for crediting the 

hearsay.  In determining the credibility of hearsay, the declarant’s veracity and basis of knowledge are still 
major considerations.  Here, the informants were not named, and they were identified only as Banks’ 
neighbors.  The affiant admitted that he was not previously acquainted with the anonymous neighbors, and 
had no prior personal knowledge of whether they might be considered truthful individuals.  Thus, at best, 
each was shown to be an undisclosed citizen, whose veracity was never demonstrated.  Therefore, there was 
no basis for crediting their reports that Banks was a drug dealer.  If the informants lacked any apparent 
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motive to dissemble, it could equally be said that they lacked any apparent motive to tell the truth.  Attesting 
officers and magistrates should make every effort to see that supporting affidavits reflect the maximum 
indication of reliability whenever and wherever that shall be feasible.  That was not done here.  Banks v. 
State, 277 Ga. 543, 545 - 46 (2004) (citations omitted). !

ü In making a determination as to whether there is probable cause necessary to support the issuance of a 
warrant, the task of the issuing magistrate is simply to make a practical, common sense decision whether, 
given all the circumstances set forth in the affidavit, including the veracity and basis of knowledge of the 
person supplying hearsay information, there is a fair probability that the contraband or evidence of a crime 
will be found at a particular place.  And the duty of the reviewing court is simply to ensure that the magistrate 
had a substantial basis for concluding that probable cause existed.  In our review, we give great deference to 
the magistrate’s determination of probable cause.  Browner v. State, 265 Ga. App. 788, 789 (2004) (citations 
omitted). !

ü In making a determination as to whether there is probable cause necessary to support the issuance of a 
warrant, the task of the issuing magistrate is simply to make a practical, common sense decision whether, 
given all the circumstances set forth in the affidavit, including the veracity and basis of knowledge of the 
person supplying hearsay information, there is a fair probability that the contraband or evidence of a crime 
will be found at a particular place.  The task of a reviewing court is to determine if there is substantial 
evidence in the record to support the magistrate’s issuance of the warrant.  Turner v. State, 247 Ga. App. 775, 
778-79 (2001) (footnote omitted). !

4.3.5.3 Credibility – Knowledge of other officers !
ü The fact that there was hearsay upon hearsay involved in the present case, as far as the information upon 

which the affidavit was based is concerned, does not preclude a finding of probable cause.  It is evident from 
the transcript of the testimony that the informant gave the tip to the police.  It is immaterial which policeman 
received the tip.  Observations by fellow officers of government engaged in a common investigation are a 
reliable basis for a warrant applied for by one of their number.  Lewis v. State, 234 Ga. App. 873, 875 - 76 
(1998) (citations omitted). !

ü Information obtained by police officers engaged in an investigation may be used by another officer common 
to that investigation as a reliable basis for the establishment of probable cause.  In cases where an informant 
supplies the information to one officer who then relays it to a fellow officer, the question has revolved around 
the reliability of the information.  Where the informant is found to be reliable, probable cause for the non-
receiving officer to search exists.  There is no requirement that the officer making the stop have all the 
information the original officer had about a suspect and the informant.  In other words, the searching officer 
need not personally be aware of all the facts which would support a probable cause determination so long as 
it can be established by evidence that the searching officer’s actions were the end result of a chain of 
information-sharing, on link of which is an officer in possession of the information requisite to support an 
independent judicial assessment of probable cause.  Beck v. State, 216 Ga. App. 532, 534 - 35 (1995) 
(citations omitted). !

ü Leonard testified that he wrote his portion of the warrant and that the judge signed it.  The warrant before us 
contains Leonard’s affidavit in which he recites the information known abut Beck and his activities prior to 
the stop.  He also states that El-Ameen saw Beck a small plastic bag and that Beck stated to El-Ameen that 
he had swallowed marijuana.  Leonard swore that it was his experience that drug offenders swallow crack 
cocaine and that cocaine is a powerful narcotic, which consumed in quantity may cause death or serious 
illness.  He stated that he feared for the physical well-being of Beck.  In considering the denial of a motion to 
suppress, we may consider both the transcript on the hearing and the trial transcript.  Given the facts of this 
case, the fact that the State did not introduce the warrant and affidavit at the hearing was immaterial.  We find 
no error in the denial of Beck’s motion to suppress evidence.  Beck v. State, 216 Ga. App. 532, 536 (1995) 
(citations omitted). !

4.3.5.4 Credibility -- Informant (Confidential Informant) – See Also Confidential Informant Outline !
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4.3.5.4.1 General Rules !
ü Sergeant Chipman received information from a confidential informant that he had seen a large amount of 

cocaine in appellant’s apartment within the last six days.  Chipman had also received information on several 
occasions over a period of six to seven months that appellant was dealing in large amounts of cocaine.  
Captain Raymond Anderson of the LaGrange Police Department received information from a second 
informant that known drug dealers had visited appellant’s apartment several times a week during the 
preceding two weeks.  Both Chipman and Anderson appeared before Acree; after satisfying himself of the 
reliability of the informants, and based on the other information contained in a sworn affidavit (both officers 
were placed under oath), Acree issued the warrant.  The task of the issuing magistrate is simply to make a 
practical, common-sense decision whether, given all the circumstances set forth in the affidavit before him, 
including the veracity and basis of knowledge of persons supplying hearsay information, there is a fair 
probability that contraband or evidence of a crime will be found in a particular place.  And the duty of a 
reviewing court is simply to ensure that the magistrate had a substantial basis for concluding that probable 
cause existed.  Applying this rule to the facts of the instant case, we believe that Acree had a substantial basis 
for concluding that probable cause existed to issue the warrant.  Accordingly, it was not error to deny 
appellant’s motion to suppress the evidence.  Freeman v. State, 172 Ga. App. 168, 169 (1984) (citation 
omitted). !

ü Facts must be presented to support the credibility and the reliability of both the informer and the information 
obtained from him.  Keith v. State, 238 Ga. 157, 158 (1977) (citations omitted). !

4.3.5.4.2 Reliability of Informant !
ü Source one’s basis of knowledge was adequately established by the affidavit’s specific allegations that that 

informant, who knew what marijuana looked like and how it is packaged for sale, had in the preceding 72 
hours been on the premises at 3135 Atherton Street and had witnessed at least two individuals therein package 
marijuana for distribution.  Deputy Whitehead’s recitations that he had known Source one for approximately 
three years and that he or she had provided information leading to drug seizures and approximately ten felony 
arrests in the past sufficiently established Source one’s veracity and reliability…. Because Source one’s 
veracity, reliability, and basis for knowledge were sufficiently established, corroboration was not required.  
Therefore, the affidavit provided the magistrate with a substantial basis for concluding that a fair probability 
existed that evidence of a crime would be found at the premises.  Fair v. State, 284 Ga. 165, 171, 172 (2008) 
(citations omitted). !

ü The lead investigator, Dallas Battles, sought the search warrant based on a telephone call he received from a 
police officer, Rodney Bailey.  Bailey informed Battles that he had received a telephone call from a third 
party who claimed to be a member of Bailey’s church and who claimed to have attended “ a close-knit family 
meeting” in which Harper admitted … to family members that he committed the murder and has hidden the 
weapon and bloody clothing that he wore during the commission of the crime at Floyd Medical Center.  The 
defect in the affidavit is that it presents the third party informant as being a family member, a truthful person, 
and someone without a motive to lie when the person who spoke to the informant had absolutely no way of 
knowing to whom he was speaking.  In this case, unlike other cases where an anonymous tipster’s 
information has been corroborated, the information contained in he affidavit failed to provide any reason 
under the totality of the circumstances known to officers to believe that the information was from a credible 
source…. Accordingly, we conclude that the trial court erred to by finding that probable cause was shown to 
the magistrate for the issuance of the search warrant.  Harper v. State, 283 Ga. 102, 105 - 06 (2008) (citations 
omitted).  !

ü Probable cause to search may be provided by information from a reliable CI.  State v. Burnett, 249 Ga. App. 
334, 336 (2001) (citation omitted). !

ü In his affidavit in support of the search warrant, the police officer states that he has known the informant for 
about one year and that the informant has been responsible for the seizure of about ten grams of cocaine and 
the arrest of about three felony suspects.  The officer further states that within the last 72 hours, he met with 
the informant, searched him, gave him money, watched him as he went into Turner’s residence, watched him 
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leave a short while later, and was handed cocaine by the informant when he left the residence.  The officer 
adds that the informant told him that there was more cocaine in the residence and that it was for sale.  There 
was sufficient information in the affidavit to establish probable cause of the warrant.  The affiant included 
facts showing the informant’s reliability.  Turner v. State, 247 Ga. App. 775, 779 (2001). !

4.3.5.4.3 Reliability of Information Provided !
4.3.5.4.3.1 General Rules !
ü The general rule is that where a confidential informant is not shown to be inherently credible, a statement 

made by the confidential informant may be shown to be trustworthy if it is independently corroborated.  
Browner v. State, 265 Ga. App. 788, 790 (2004) (citation omitted). !

ü The sufficiency of information obtained by an informant is not to be judged by any rigid test.  Generally, 
probable cause is determined by the totality of the circumstances surrounding (1) the basis of the informant’s 
knowledge and (2) the informant’s veracity or reliability.  …  When the details of a tip are corroborated by the 
personal observation of the investigating officers, a reliable informant’s tip is sufficient to establish probable 
cause for a warrantless search.  State v. Burnett, 249 Ga. App. 334, 336 - 37 (2001) (citations omitted). !

ü In the instant matter, El-Ameen had reasonable grounds for stopping the vehicle based on his founded 
suspicion that Beck had cocaine in his possession.  …  The tip here … was provided by a paid confidential 
informant and then transmitted through the channels of police communication.  Thus, the tip had more indicia 
of reliability than an anonymous tip.  The tip made a prediction about future behavior and gave specifics 
regarding the men’s activity.  Moreover, El-Ameen was acquainted with Beck prior to the stop and 
corroborated information from the tip prior to stopping the vehicle.  We find no error in the court’s denial of 
the motion to suppress.  Beck v. State, 216 Ga. App. 532, 535 (1995) (citations omitted). !

4.3.5.4.3.2 Controlled Buy !
ü Probable cause that illegal drugs were present in residence was established by the personal observations of the 

affiant officer.  The officer ensured that the informant had no illegal drugs when he entered the residence and 
confirmed that the informant possessed crack cocaine when he came out, and this was sufficient to support 
the issuance of the search warrant.  Even if the informant had no known credibility, the controlled buy 
conducted under the observation of the officer, alone, would have been sufficient to establish probable cause.  
Browner v. State, 265 Ga. App. 788, 790 (2004) (citation omitted). !

ü The informant in this case had no prior history of providing information to police, but we find that he proved 
his reliability by meeting with the police officers and putting himself on the line by participating in the 
controlled purchase of Ecstasy.  Moreover, the information he provided was corroborated by the officers’ own 
observations.  The police observed the exchange of money between Shuman and Price; the arrival of 
McDaniel and Darnell a short time later; the exchange between Darnell and Price; and Darnell’s direct return 
to McDaniel’s car.  Thus, the officers in this case did not improperly rely upon uncorroborated information 
from an unknown informant.  McDaniel v. State, 263 Ga. App. 625, 628 (2003) (citation omitted). !

ü Even if the informant had no known credibility, the controlled buy conducted under the observation of the 
officer, alone, would have been sufficient to establish probable cause.  The trial court did not err in denying 
the motion to suppress.  Turner v. State, 247 Ga. App. 775, 779 (2001) (footnote omitted).   !

ü Here, Lewis’ affidavit was based, in large part, on the controlled buy in which he sent the informant into the 
apartment with no contraband, and the informant returned with cocaine.  Under the “common sense” 
approach to search warrants, this controlled buy strongly corroborated the reliability of the informant and 
showed a fair probability that contraband would be found in the apartment.  Accordingly, the magistrate had 
sufficient information to establish probable cause, and the trial court did not err in denying Brown’s motion to 
suppress.  Brown v. State, 244 Ga. App. 440, 442 (2000) (footnote omitted). !
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ü The controlled buy at Starks’s home proved the reliability of the informant, and this alone provided probable 
cause for the search warrant.  Starks v. State, 240 Ga. App. 346, 347 - 48 (1999). !

ü Even if the CI had no known credibility, the two controlled buys under the observation of agents, alone, 
would have been sufficient to establish probable cause.  Lewis v. State, 234 Ga. App. 873, 875 (1998). !

4.3.5.4.4 Informant or Information Not Credible !
ü A fair assessment of the totality of the information supplied by the officers is that certain unnamed 

individuals, none of whom they had a demonstrable reason to believe, implicated Banks as a seller of drugs.  
Moreover, all but one of the anonymous accusers did not disclose any basis for making the charge.  The 
single informant who did identify the source of the incriminating information otherwise failed to indicate 
whether the criminal activity attributed to Banks was current or stale.  The evidence may have been sufficient 
to create a suspicion so as to justify further investigation into Banks’ alleged drug dealing.  However, it was 
not a sufficient showing of probable cause so as to justify an immediate search of Banks’ home for drugs.  
Banks v. State, 277 Ga. 543, 546 - 47 (2004) (citation omitted). !

ü The affidavit fails to establish the informant’s basis of knowledge.  The affidavit states that “during the past 
five days affiant has received information from a reliable confidential informant that Bert Caswell had a 
quantity of methamphetamines in his residence.”  There was no indication in the affidavit as to whether this 
information came from the informant’s personal knowledge so the informant’ tip must be relegated to the 
status of casual rumor.  …  The affidavit in the case sub judice did not provide the magistrate with a 
substantial basis for determining the existence of probable cause to issue a warrant authorizing a search of the 
residence.  Therefore, the denial of defendants’ motion to suppress evidence obtained pursuant to the search 
warrant was reversible error.  Caswell v. State, 219 Ga. App. 787, 788 (1996). !

4.3.6 The information upon which the affidavit is based was stale (passage of time) !
ü Based upon the evidence produced at the motion to suppress hearing, we find that the affidavit sufficient 

stated that criminal activity was occurring at the residence.  Not only did the affiant sate therein that cocaine 
was being sold at the residence, he further averred that cocaine was being prepared at he residence, indicating 
an ongoing criminal enterprise.  While the affidavit does not indicate when the observations were made by the 
confidential informant, and time is an element of the concept of probable cause, the absence of the precise 
time of the occurrences is not dispositive of the issue.  Rather, the inquiry is as to whether the factual 
statements within the affidavit are sufficient to create a reasonable belief that the conditions described in the 
affidavit might yet prevail at the time of issuance of the search warrant.  When the affidavit indicates the 
existence of an ongoing scheme to sell drugs, the passage of time becomes less significant than would be the 
case with a single, isolated transaction.  Scott v. State, 213 Ga. App. 84, 85 (1994) (citations omitted). !

4.4 The warrant was illegally executed.  O.C.G.A. §17-5-30(a)(2)   !
4.4.1 Police exceed the scope of the warrant !
4.4.1.1 Police searched areas not authorized to be searched !
ü The warrant described the larger residential building and stated that there were several trailers on the 

premises.  It authorized the search of the person and premises.  Found on the premises were a residence and 
four trailers, one of which was a house trailer which was habitable.  A chain link fence surrounded the 
premises.  Premises contemplates the entire living area used by its occupants.  Living area may otherwise be 
expressed as the curtilage.  The word “curtilage” includes yards and grounds of a particular address together 
with the gardens, barn and buildings thereon.  The principle of curtilage comes to us from the common law 
and traditionally has included out-buildings, which may be searched as part of the premises though not 
specifically described so long as permission has been obtained to search the “premises.”  In the instant case, 
not only were the buildings other than the obvious larger residence accurately described as trailers by the 
warrant, but even if they had not been described at all, the officers would have been authorized to search them 
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as part of the curtilage or premises of the residence.  Gumina v. State, 166 Ga. App. 592, 595 (1983) (citation 
omitted).    !

ü Premises contemplates the entire living area used by its occupant.  Living area may be otherwise expressed as 
the curtilage.  The word curtilage includes yards and grounds of a particular address together with the 
gardens, barn and buildings thereon.  The principle of curtilage comes to us from the common law and 
traditionally has included out-buildings, which may be searched as part of the premises though not 
specifically described so long as permission has been obtained to search the premises.  Barton v. State, 161 
Ga. App. 591 (1981) (citations omitted). !

4.4.1.2 Police seized items not authorized to be seized !
§ A judicial officer may issue a search warrant for the seizure of … Any instruments, articles, or things, 

including the private papers of any person, which are designed, intended for use, or which have been used in 
the commission of the offense in connection with which the warrant is issued; O.C.G.A. §17-5-21 (a) (1). !

§ A judicial officer may issue a search warrant for the seizure of … Any person who has been kidnapped in 
violation of the laws of this state, who has been kidnapped in another jurisdiction and is now concealed 
within this state, or any human fetus or human corpse; O.C.G.A. §17-5-21 (a) (2). !

§ A judicial officer may issue a search warrant for the seizure of … Stolen or embezzled property; O.C.G.A. 
§17-5-21 (a) (3). !

§ A judicial officer may issue a search warrant for the seizure of … Any item, substance, object, thing, or 
matter, the possession of which is unlawful; O.C.G.A. §17-5-21 (a) (4). !

§ A judicial officer may issue a search warrant for the seizure of … Any item, substance, object, thing, or 
matter, other than the private papers of any person, which is tangible evidence of the commission of the crime 
for which probable cause is shown.  O.C.G.A. §17-5-21 (a) (5). !

§ When the peace officer is in the process of effecting a lawful search, noting in the Code section shall be 
construed to preclude him from discovering or seizing any stolen or embezzled property, any item, substance, 
object, thing, or matter, the possession of which is unlawful, or any item, substance, object, thing, or matter, 
other than the private papers of any person, which is tangible evidence of the commission of a crime against 
the laws of this state.  O.C.G.A. §17-5-21 (b). !

4.4.2 Warrant was not executed at a reasonable time !
§ The search warrant shall be executed within ten days from the time of issuance.  …  Any search warrant not 

executed within ten days from the time of issuance shall be void and shall be returned to the court of the 
judicial officer issuing the same as “not executed.”  O.C.G.A. §17-5-25. !

§ The search warrant may be executed at any reasonable time.  O.C.G.A. §17-5-26. !
ü The warrant was executed in a residential neighborhood at 1:15 a.m…. This Court has never held that the 

nighttime execution of a warrant is presumptively unreasonable…. In this case, the officers’ testimony at the 
suppression hearing established that Deputy Whitehead drove by the house just prior to executing the warrant 
and then reported to the other officers that there appeared to be activity inside.  The officers also testified that 
it was not unusual for the drug unit to execute warrants regarding drug trafficking in the early morning hours, 
because the officers knew from experience that the peak time for drug dealers to conduct business was after 
midnight when the dealers thought the drug investigators had ceased operations for the night.  Under these 
circumstances, we find that the time of the warrant’s execution was not unreasonable.  Fair v. State, 284 Ga. 
165, 174 (2008) (citations omitted). !

4.4.3 Warrant was not left with person or at place of execution !
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§ … If the warrant is executed, the duplicate copy shall be left with any person from whom any instruments, 
articles, or things are seized; or, if no person is available, the copy  shall be left in a conspicuous place on the 
premises from which the instruments, articles, or things were seized.  …  O.C.G.A. §17-5-25. !

4.4.4 Warrant was not executed in a reasonable manner !
ü The Fourth Amendment incorporates the common-law requirement that police officers entering a dwelling 

must knock on the door and announce their identity and purpose before attempting forcible entry.  At the 
same time, we recognize that the flexible requirement of reasonableness should not be read to mandate a rigid 
rule of announcement that ignores countervailing law enforcement interests and leave to the lower courts the 
task of determining the circumstances under which an unannounced entry is reasonable under the Fourth 
Amendment.  Richards v. Wisconsin, 520 U.S. 385, 387 (1997) (citing Wilson v. Arkansas, 514 U.S. 927, 934 
– 936 (1995)). !

ü Generally, police must make a good faith attempt to verbally announce their authority and purpose before 
entering a building to execute a search warrant.  Jackson v. State, 280 Ga. App. 716, 717 (2006). !

4.4.4.1 Use of force to gain entry !
§ All necessary and reasonable force may be used to effect an entry into any building or property or part thereof 

to execute a search warrant if, after verbal notice or an attempt in good faith to give verbal notice by the 
officer directed to the same of his authority and purpose: (1) He is refused admittance; (2) The person or 
persons within the building or property or part thereof refuse to acknowledge and answer the verbal notice or 
the presence of the person or persons therein is unknown to the officer; or (3) The building or property or part 
thereof is not then occupied by any person.  O.C.G.A. §17-5-27. !

4.4.4.2 No knock warrants !
ü The knock-and-announce requirement could give way under circumstances presenting a threat of physical 

violence, or where police officers have reason to believe that evidence would likely be destroyed if advance 
notice were given.  It is indisputable that felony drug investigations may frequently involve both of these 
circumstances.  Richards v. Wisconsin, 520 U.S. 385, 391 (1997) (citations omitted). !

ü The fact that felony drug investigations may frequently present circumstances warranting a no-knock entry 
cannot remove from the neutral scrutiny of a reviewing court the reasonableness of the police decision not to 
knock and announce in a particular case.  Instead, in each case, it is the duty of a court confronted with the 
question to determine whether the facts and circumstances of the particular entry justified dispensing with the 
knock-and-announce requirement.  Richards v. Wisconsin, 520 U.S. 385, 394 (1997). !

ü In order to justify a no-knock entry, the police must a have a reasonable suspicion that knocking and 
announcing their presence, under the particular circumstances, would be dangerous or futile, or that it would 
inhibit the effective investigation of the crime by, for example, allowing the destruction of evidence.  This 
standard – as opposed to a probable-cause requirement – strikes the appropriate balance between the 
legitimate law enforcement concern at issue in the execution of search warrants and the individual privacy 
interests affected by no-knock entries.  Richards v. Wisconsin, 520 U.S. 385, 394 (1997). !

ü A warrant can authorize a “no-knock” entry where police seeking the warrant demonstrate a reasonable 
suspicion that knocking and announcing their presence, under the particular circumstances, would be 
dangerous or futile, or that it would inhibit the effective investigation of the crime by, for example, allowing 
the destruction of evidence.  Jackson v. State, 280 Ga. App. 716, 171 - 718 (2006) (citation omitted). !

4.4.4.3 Exigent circumstances !
ü The evidence at the suppression hearing showed that Deputy Whitehead briefed the officers before their entry 

that there was a surveillance camera at the front door of the premises, that drugs and weapons ere suspected to 
be inside, and that there was a metal gate barring the front door, which would both delay the officers’ entry 
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and create a disturbance that could forewarn the occupants of the officers’ presence.  Officers who 
participated in the warrant’s execution also testified that, as they approached the house, the became concerned 
that the occupants had been alerted to their presence because several dogs started barking from the rear of the 
house.  A “reasonable officer” could surmise that, if the occupants were alerted, they would be able to identify 
the officers through the surveillance system at the front door, giving the officers reasonable ground to believe 
that knocking could increase their peril or lead to the immediate destruction of evidence.  Accordingly, we 
conclude that the officers’ manner of entry was justified under the exigent circumstances doctrine.  Fair v. 
State, 284 Ga. 165, 173 (2008) (citation omitted). !

ü The occupants of the residence observed the SWAT entry team as the team announced its presence and turned 
on its blue lights in the driveway of the residence.  Therefore, additional announcement or delay prior to entry 
was likely futile.  Furthermore, compliance with O.C.G.A. §17-5-27 in the execution of a search warrant is 
not required where the police have a reasonable, good faith belief that forewarning would increase their peril 
or lead to the immediate destruction of evidence.  Here, there was testimony from members of the SWAT 
team that concern for officer safety and the preservation of evidence prompted the team’s immediate entry 
into the residence.  In light of the occupants’ immediate flight upon seeing police, into a residence where 
police had recently conducted controlled drug purchases, there was evidence to support the trial court’s ruling 
that he officer had a reasonable belief that the fleeing occupants may retrieve weapons or may destroy 
evidence.  Therefore, the entry was authorized and, once legally inside the residence, the police were 
authorized to execute the search warrant that led to the discovery of Jackson’s involvement in the drug sales 
at the residence.  Jackson v. State, 280 Ga. App. 716, 718 - 719 (2006) (citations omitted). !

4.4.5 Searching persons during the execution of a search warrant !
§ In the execution of the search warrant the officer executing the same may reasonably detain or search any 

person in the place at the time: (1) to protect himself from attack; or (2) to prevent the disposal of 
concealment of any instruments, articles, or things particularly described in the search warrant.  O.C.G.A. 
§17-5-28. !

4.4.5.1 Searching persons that depart the site of the warrant immediately before execution of the warrant !
ü It would appear reasonable within the meaning of the Fourth and Fourteenth Amendments for a police officer, 

knowing that certain persons and premises were the subject of the immediate execution of a search warrant, to 
detain temporarily a vehicle containing occupants who had just departed the premises to be searched in order 
to identify the occupants and to see if one of them was a person named in the warrant.  State v. Mallard, 246 
Ga. App. 357, 359 - 60 (2000) (quoting Fritizius v. State, 225 Ga. App. 642 (1997)). !

ü It is clear that under Georgia statutory law, the State has no authority to seize or search a non-occupant of the 
premises to be searched, who is not on the premises at the time of the search, absent probable cause for a 
warrantless search.  State v. Mallard, 246 Ga. App. 357, 364 (2000). !

ü The only reason the police gave for stopping the defendants in connection with the execution of a search 
warrant on the premises of Cantrell was to determine whether or not he was in the defendants’ vehicle.  Such 
basis is not one of the two reasons for detention of a non-occupant of the premises to be searched under 
O.C.G.A. §17-5-28, absent probable cause.  State v. Mallard, 246 Ga. App. 357, 364 (2000). !

ü In the instant case, it was reasonable within the meaning of the Fourth and Fourteenth Amendments for the 
officers, knowing that Wilson’ premises were to be the subject of the immediate execution of a search 
warrant, to detain temporarily the vehicle containing Garmon in order to identify the occupants and see if one 
of them was the person they had just overheard discussing gambling and drugs on the phone.  In light of the 
fact that the warrant was issued for January 2 – specifically because of the volume of gambling that would 
occur that day, it was reasonable to follow the car from the house.  Under such circumstances, the detention 
was minimally intrusive and was neither an arbitrary nor capricious exercise of police power.  Bother the law 
enforcement interest in preventing the destruction of evidence and the nature of the articulable facts 



Search & Seizure 7/1/14 Page !  of !  23 53

supporting the detention establish that the stop was proper.  Garmon v. State, 235 Ga. App. 671, 676 (1998) 
(citations omitted) . 1!

4.4.5.2 Searching persons present at execution of the warrant !
ü As Detroit police officers were about to execute a warrant to search a house for narcotics, they encountered 

respondent descending the front steps.  The requested his assistance in gaining entry and detained him while 
they searched the premises.  After finding narcotics in the basement and ascertaining that respondent owned 
the house, the police arrested him, searched his person, and found in his coat pocket an envelope containing 
8.5 grams of heroin.  Respondent was charged with possession of the heroin found on his person.  He moved 
to suppress the heroin as the product of an illegal search in violation of the Fourth Amendment, and the trial 
judge granted the motion … We … now reverse.  Michigan v. Summers, 452 U.S. 692, 693 - 94 (1981) 
(citations and footnotes omitted). !

ü Of prime importance in assessing the intrusion is the fact that the police had obtained a warrant to search 
respondent’s house for contraband.  A neutral and detached magistrate had found probable cause to believe 
that the law was being violated in that house and had authorized a substantial invasion of the privacy of the 
persons who resided there.  The detention of one of the residents while the premises were searched, although 
admittedly a significant restraint on his liberty, was surely less intrusive that the search itself.  Indeed, we may 
safely assume that most citizens – unless they intend flight to avoid arrest – would elect to remain in order to 
observe the search of their possessions.  Furthermore, the type of detention imposed here is not likely to be 
exploited by the officer or unduly prolonged in order to gain more information, because the information the 
officers seek normally will be obtained through the search and not through detention.  Moreover, because the 
detention in this case was in respondent’s own residence, it could add only minimally to the public stigma 
associated with the search itself and would involve neither the inconvenience nor the indignity associated 
with a compelled visit to the police station.  …  The detention of this respondent was substantially less 
intrusive than an arrest.  Michigan v. Summers, 452 U.S. 692, 701 - 02 (1981) (footnotes omitted). !

ü The detention represents only an incremental intrusion on personal liberty when the search of a home has 
been authorized by a valid warrant.  The existence of a search warrant, however, also provides an objective 
justification for the detention.  A judicial officer has determined that police have probable cause to believe 
that someone in he home is committing a crime.  Thus a neutral magistrate rather than an officer in the field 
has made the critical determination that the police should be given a special authorization to thrust themselves 
into the privacy of a home.  The connection of an occupant to that home gives the police officer an easily 
identifiable and certain basis for determining that suspicion of criminal activity justifies a detention of that 
occupant.  Michigan v. Summers, 452 U.S. 692, 703 - 04 (1981) (footnote omitted). !

ü If the evidence that a citizen’s residence is harboring contraband is sufficient to persuade a judicial officer that 
an invasion of the citizen’s privacy is justified, it is constitutionally reasonable to require that citizen to 
remain while officers of the law execute a valid warrant to search his home.  Thus, for Fourth Amendment 
purposes, we hold that a warrant to search for contraband founded on probable cause implicitly carries with it 
the limited authority to detain occupants of the premises while a proper search is conducted.  Michigan v. 
Summers, 452 U.S. 692, 704 – 05 (1981); State v. Mallard, 246 Ga. App. 357, 358 (2000). !

ü Because it was lawful to require respondent to re-enter and to remain in the house until evidence establishing 
probable cause to arrest him was found, his arrest and the search incident thereto were constitutionally 
permissible.  Michigan v. Summers, 452 U.S. 692, 706 (1981). !

ü It is illegal to search a person not named in the warrant but found on the premises to be searched, without 
independent justification for a personal search.  Mercer v. State, 251 Ga. App. 465, 468 (2001). !

ü O.C.G.A. §17-5-28 narrowly limits the authority of the State to search persons in connection with the 
execution of a search warrant to those who are on the premises and who meet the criteria described therein, 

  affirmed on other grounds by Garmon v. State, 271 Ga. 673 (1999)1
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absent facts which would have authorized a warrantless search.  State v. Mallard, 246 Ga. App. 357, 362 
(2000). !

ü Sears was searched in a pat down for weapons resulting in a container with cocaine traces being found, … 
searching officers may detain and search any person on the premises when the warrant is executed to protect 
themselves from attack or to prevent concealment of things described in the warrant to be seized.  Gumina v. 
State, 166 Ga. App. 592, 595 (1983) (citations omitted). !

4.4.5.3 Searching persons that approach during the execution of the warrant !
ü The warrant provides evidence that a neutral and detached magistrate had found probable cause to believe the 

law was being violated by the occupants of the apartment.  Since the lessee of the premises on which the 
search warrant was being executed could lawfully be detained to aid the execution of the warrant the officers 
could validly approach and briefly detain the occupants of a car that had just come to a stop at the residence to 
determine whether any of them lived there.  Claffey v. State, 209 Ga. App. 455, 456 (1993) (citations omitted). !

4.4.5.4 Purpose of search !
ü In assessing the justification for the detention of an occupant of premises being searched for contraband 

pursuant to a valid warrant, both the law enforcement interest and the nature of the articulable facts supporting 
the detention are relevant.  Most obvious is the legitimate law enforcement interest in preventing flight in the 
event that incriminating evidence is found.  Less obvious, but sometimes of greater importance, is the interest 
in minimizing the risk of harm to the officers.  Although no special danger to the police is suggested by the 
evidence in this record, the execution of a warrant to search for narcotics is the kind of transaction that may 
give rise to sudden violence or frantic efforts to conceal or destroy evidence.  The risk of harm to both the 
police and the occupants is minimized if the officers routinely exercise unquestioned command of the 
situation.  Finally, the orderly completion of the search may be facilitated if the occupants of the premises are 
present.  Their self-interest may induce them to open locked doors or locked containers to avoid the use of 
force that is not only damaging to property but may also delay the completion of the task at hand.  Michigan v. 
Summers, 452 U.S. 692, 702 – 03 (1981) (citation and footnote omitted). !

4.4.5.4.1 Prevent flight !
4.4.5.4.2 Protect from attack !
ü In the case before us now, the officer testified that neither Mercer nor Champion made any kind of threatening 

gesture and nothing in particular made him think the defendants were dangerous people.  Because nothing 
about the defendants’ demeanor would support a reasonable belief or suspicion that they were armed and 
dangerous, the State cannot justify the handcuffing and search under O.C.G.A. §17-5-28 (1).  Mercer v. State, 
251 Ga. App. 465, 468 (2001).  !

ü Searches of persons not named in a search warrant but found on the premises to be searched when the warrant 
is executed are illegal absent some independent justification for a personal search.  …  Before an officer may 
conduct a search pursuant to O.C.G.A. §17-5-28 (1) he must be able to point to particular facts from which he 
reasonably inferred that the individual was armed and dangerous.  Bundy v. State, 168 Ga. App. 90, 90 - 91 
(1983) (citation omitted).   !

ü Upon seeing Bundy, the police neither recognized him as a person with a criminal history nor had any 
particular reason to believe that he might be inclined to assault them.  Moreover, as the searching officer later 
testified, appellant, whose hands were empty, gave no indication of possessing a weapon, made no gestures or 
other actions indicative of an intent to commit an assault, and acted generally in a manner that was not 
threatening.  Furthermore, the officer’s one-hour delay in searching appellant is inconsistent with any fear on 
his part.  In short, the State was unable to articulate any specific fact that would have justified a police officer 
at the scene in even suspecting that appellant was armed and dangerous.  …  Inasmuch as the police officer 
had no reasonable belief that appellant was armed or was a threat to his safety, his search of appellant was 
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illegal and the fruits of that search and the more extensive one which followed should have been suppressed.  
Bundy v. State, 168 Ga. App. 90, 91 - 92 (1983) (citations omitted). !

4.4.5.4.3 Prevent disposal or concealment of evidence !
ü If the defendants had been located in a position that would enable them to help dispose of or conceal the 

drugs specified in the warrant, or if they were trying to escape the premises, the officers’ handcuffing and 
search may be justified under O.C.G.A. §17-5-28 (2).  …  The defendant’s in the case before us were 40 to 50 
feet from a closed garage in which the officers found the only person named in the warrant, and no one was 
standing near Mercer and Champion.  Because the defendants were not inside any of the buildings to be 
searched and were not standing close to the person named in the warrant, the State cannot justify the 
handcuffing and search under O.C.G.A. §17-5-28 (2).  Therefore, the trial court erred in denying the 
defendants’ motion to suppress.  Mercer v. State, 251 Ga. App. 465, 468 (2001). !

ü The search warrant at issue authorized the search for “controlled substances, (cocaine) and items commonly 
used in the manufacturing, delivery, or sales of controlled substances,” and “all persons present at the time of 
warrant execution, who may reasonably be involved in the crime of possession of illegal drugs or narcotics.”  
The search of Scott’s person was conducted to prevent concealment of contraband sought pursuant to the 
search warrant, and hence, was lawful.  Scott v. State, 213 Ga. App. 84, 86 (1994). !

4.5 Medical Records !
ü Following a one-car accident, a police officer charged Michael David King with driving under the influence, 

and the State executed a search warrant for King’s medical records at the hospital where he was treated for 
injuries.  …  We hold that a defendant’s constitutional right to privacy is not violated when the State obtains 
private medical records through a search warrant without notice to the defendant or a hearing on the request.  
Therefore, we affirm the trial court’s denial of King’s motion to suppress.  King v. State, 276 Ga. 126 (2003). !

ü When an individual challenges the State’s action for violating a fundamental right to privacy, the Stat must 
show that its intrusion into the individual’s private life serves a compelling state interest and is narrowly 
drawn to achieve that interest.  In King v. State, 272 Ga. 788 (2000), we acknowledged that law enforcement 
and public safety are compelling state purposes.  The problem in that case was that the statutory authority for 
the subpoena had no defined limits and, therefore, was not narrowly drawn to effectuate the State’s 
compelling interest in enforcing criminal laws.  In contrast, the limitation on the State’s ability to obtain 
medical records through a search warrant is narrowly tailored to satisfy the State’s compelling interests.  King 
v. State, 276 Ga. 126, 127 - 28 (2003). !

ü The process for obtaining a search warrant has procedural safeguards that limit the State’s ability to obtain a 
defendant’s private records.  When the State’s reason to believe incriminating evidence will be found 
becomes sufficiently great, the invasion of privacy becomes justified and a warrant to search and seize will 
issue.  King v. State, 276 Ga. 126, 128 - 29 (2003) (footnote omitted). !

ü Because existing search warrant procedures provide adequate protections for an accused’s privacy rights 
under the Georgia Constitution, we hold that the State does not violate a defendant’s right to privacy and due 
process in obtaining a search warrant for personal medical records without notice or a hearing.  King v. State, 
276 Ga. 126, 129 (2003) (footnote omitted). !

5 Searches without search warrants !
ü Searches conducted outside the judicial process, without prior approval by judge or magistrate are per se 

unreasonable under the Fourth Amendment – subject only to a few specifically established and well-
delineated exceptions.  Arizona v. Gant, 129 S. Ct. 1710, 1716 (2009) (citation omitted). !

ü In cases where the securing of a warrant is reasonably practicable, it must be used and when properly 
supported by affidavit and issued after judicial approval protects the seizing officer against a suit for damages.  
In cases where seizure is impossible except without warrant, the seizing officer acts unlawfully and at his 
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peril unless he can show the court probable cause.  Carroll v. United States, 267 U.S. 132, 156 (1925) 
(citation omitted). !

ü Generally, searches conducted without the prior approval of a judge or magistrate must be justified under one 
of the specifically established and well-delineated exceptions to the warrant requirement.  Accordingly, 
because the search of Brown’s car did not come within any of the exceptions that authorize a warrantless 
search, we hold that the trial court erred by denying Brown’s motion to suppress.  Brown v. State, 269 Ga. 
830, 833 (1998) (citations omitted). !

ü Even where probable cause exists, intrusion of a person’s home without a warrant is prohibited by the Fourth 
Amendment unless such intrusion is preceded by consent or exigent circumstances.  Guillory v. State, 236 Ga. 
App. 230, 233 (1999) (citation omitted). !

ü Guillory was arrested without a warrant.  None of the statutory exceptions to the warrant requirement apply.  
No crime was committed in Watson’s presence or within his immediate knowledge.  Guillory was not 
attempting to flee his dormitory.  Assuming Watson could establish probable cause, no reason has been given 
as to why Watson could not have obtained a warrant before arresting Guillory.  There is no suggestion that 
Guillory consented to Watson’s entry into the room, nor were there exigent circumstances.  Guillory v. State, 
236 Ga. App. 230, 233 (1999). !

ü The officer in this case did not have a particularized description of the vehicle, such as a tag number, he did 
not know the direction in which the vehicle was traveling when it left the scene of the robbery, he did not 
observe any criminal activity by the men in the Camaro and he had no knowledge or suspicion that the 
vehicle or its occupants had been involved in other criminal behavior, an he did not have any knowledge that 
the occupants of the apartment, including the defendant, were involved in criminal activity.  Under similar 
facts the Supreme Court in Vansant v. State, 264 Ga. 319, 320 (1994), held that the officer did not have 
articulable suspicion to conduct a Terry stop.  Clearly, if a Terry stop is not authorized under these 
circumstances, the officers could not establish probable cause to search the apartment.  Darby v. State, 216 
Ga. App. 781, 782 (1995). !

ü Absent exigent circumstances or consent, an entry into a private home to effect an arrest is unreasonable 
without a warrant.  Boatright v. State, 225 Ga. App. 181, 185 (1997) (quoting Kendrick v. State, 211 Ga. App. 
599, 601 (1993)). !

5.1 Abandoned property “throw down” !
ü Whitwell found the bag of cocaine on the ground where Edwards apparently abandoned it.  There is nothing 

unlawful in the government’s appropriation of abandoned property, which does not constitute a search or 
seizure in the legal sense.  The constitutional protection of the Fourth and Fourteenth Amendments does not 
apply to property which has been abandoned.  Edwards v. State, 239 Ga. App. 44, 45 (1999) (citations 
omitted). !

ü If unlawful police conduct coerces the defendant into abandoning the property, then suppression of the 
evidence may be warranted.  Thus, we must address whether Edwards abandoned the cocaine in response to 
an unlawful seizure.  The Fourth Amendment purposes, a person has been seized only if, in view of all the 
circumstances surrounding the incident, a reasonable person would have believed that he was not free to 
leave.  Here, Edwards was seized when Whitwell ordered him from his car.  Although Edwards was seized, 
the seizure was lawful.  Whitwell saw Edwards’ car drift out of its lane and saw that Edwards was not 
wearing his seat belt.  Accordingly, Whitwell was authorized to stop Edwards for traffic violations.  Whitwell 
noticed that Edwards was acting nervous.  Nervous actions alone do not provide a reasonable basis for further 
detaining and questioning motorists.  However, Whitwell was entitled to execute a pat-down search for 
weapons regardless of whether Edwards was acting nervous.  During the pat-down, Whitwell felt a bulge in 
the waistband of Edwards’ pants.  Although the bulge did not give rise of probable cause to search Edwards, it 
was sufficient to establish a reasonable suspicion that Edwards was engaged in criminal conduct of some sort 
and to warrant further investigation.  Under these circumstances, Whitwell was authorized to walk the drug 
dog around Edwards’ vehicle to see whether the dog detected the odor of drugs.  As Whitwell lawfully 
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detained Edwards, Edwards cannot claim that he was coerced into abandoning the bag of cocaine.  
Accordingly, the trial court did not err in denying Edwards’ motion to suppress the evidence.  Edwards v. 
State, 239 Ga. App. 44, 45 - 46 (1999) (citations omitted). !

ü When drugs are discarded during flight or before the suspect is “seized,” they are admissible as evidence even 
if there is an issue about the officer’s probable cause or articulable suspicion.  Walker v. State, 228 Ga. App. 
509, 510 (1997). !

ü Police pursuit does not itself render abandonment involuntary.  Appellant voluntarily stopped his vehicle, 
abandoned it and its contents, and fled at the approach of police officers.  The evidence in this case was not 
the fruit of a seizure, legal or illegal, and it is therefore not inadmissible.  Walker v. State, 228 Ga. App. 509, 
510-11 (1997) (citations omitted). !

5.2 Arrest  !
5.2.1 Definition (seizure of person based upon probable cause) 
  
ü The general rule is that an official seizure of the person must be supported by probable cause, even if no 

formal arrest is made.  Michigan v. Summers, 452 U.S. 692, 696 (1981). !
ü A person has been seized within the meaning of the Fourth Amendment only if, in view of all the 

circumstances surrounding the incident, a reasonable person would have believed that he was not free to 
leave.  In order to determine whether a particular encounter constitutes a seizure, a court must first consider 
all the circumstances surrounding the encounter to determine whether the police conduct would have 
communicated to a reasonable person that the person was not free to decline the officer’s requests or 
otherwise terminate the encounter.  A reasonable person would not have believed he was free to leave 
considering these circumstances:  Three deputies and three patrol cars created an authoritative presence at the 
scene; the deputies kept the appellees’ driver’s licenses while they asked twice over a twenty-minute period 
whether any drugs were present in the car and whether they could search; the out-of-state appellees could not 
have left at that point without their driver’s licenses; the appellees made it clear that they were not amenable 
to a consent search yet the deputies did not, at any time, inform the appellees that they were free to leave; and, 
when Deputy Evans finally did return the appellees’ driver’s licenses to them, he made a statement from 
which the appellees could reasonably infer that they were required to wait until after the drug dog arrived and 
“cured the little problem” of the deputies’ suspicions.  The appellees were “seized” within the meaning of the 
Fourth Amendment.  State v. Kwiatkowski, 238 Ga. App. 390, 392 (1999) (citations omitted) !

5.2.2 Requirements for arrest !
5.2.2.1 Probable cause (factual basis for decision to arrest) !
5.2.2.1.1 What is probable cause !
ü Observation of suspicious leg bulges beneath an airline passenger’s boots, when coupled with an agent’s 

previous knowledge that such bulges probably constituted two illegal caches of drugs, and the passenger’s 
denial that he had anything in his boots, provided not only reasonable suspicion but also probable cause for 
his arrest.  Perez v. State, 249 Ga. App. 399, 402-03 (2001) (citing Miller v. State, 183 Ga. App. 702, 703 
(1987); Clark v. State, 183 Ga. App. 838 (1987)). !

ü The trial court was authorized to consider the totality of the circumstances in determining the existence of 
probable cause, and a combination of suspicious circumstances evincing the conduct of a criminal act may 
amount to sufficient probable cause to uphold a warrantless arrest or search.  Not only was Perez identified by 
name by a confidential, reliable, source but investigation revealed the accuracy of the source’s information 
and additional facts corresponding with the drug courier profile.  In combination with Perez’s increasing 
nervousness, the unusual weight of his shoes and apparent alteration of the insoles, and the agents’ knowledge 
that drug smugglers often carried drugs and drug proceeds in their shoes, these facts and observations 
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provided probable cause in the totality of circumstances to uphold this search.  Perez v. State, 249 Ga. App. 
399, 403 (2001) (citations omitted). !

ü This is not a case where the arresting officers were merely relying on a tip from a confidential informant.  … 
Neville actually heard the conversation between defendant and the informant, and he relayed the specifics of 
the conversation to the Gwinnett police.  Consequently, when the Gwinnett officers observed defendant 
appear at the designated time and place, they had probable cause to arrest him.  Any search of defendant was 
therefore lawfully conducted pursuant to a lawful warrantless arrest.  Parker v. State, 218 Ga. App. 770, 771 
(1995) (citation omitted). !

ü Jitendra Panchal reported that he saw defendant on motel property two or three hours before commission of 
the crimes charged and that he saw defendant a few hours after the assault with individually wrapped 
“Snickers” bars that matched the description of the items of property which had been taken during the 
robbery of the victim.  These on-the-scene reports were sufficient to warrant any prudent person’s belief that 
defendant was the perpetrator of the burglary, robbery by force and aggravated assault upon the victim.  
Accordingly, the warrantless arrest of defendant was supported by probable cause.  McCloud v. State, 210 Ga. 
App. 69, 70 (1993) (citation omitted). !

5.2.2.1.2 What is not probable cause !
5.2.2.2 Warrant (An arrest warrant is the authority to make the arrest) !
5.2.2.2.1 Authority granted by arrest warrant !
5.2.2.2.1.1 Authority to enter defendant’s dwelling !
ü For Fourth Amendment purposes, an arrest warrant founded on probable cause implicitly carries with it the 

limited authority to enter a dwelling in which the suspect lives when there is reason to believe the suspect is 
within.  Michigan v. Summers, 452 U.S. 692, 704 (1981) (citation omitted). !

5.2.3 Search incident to arrest !
§ When a lawful arrest is effected a peace officer may reasonably search the person arrested and the area within 

the person’s immediate presence for the purpose of: (1) Protecting the officer from attack; (2) Preventing the 
person from escaping; (3) Discovering or seizing the fruits of the crime for which the person has been 
arrested; or (4) Discovering or seizing any instruments, articles, or things which are being used or which may 
have been used in the commission of the crime for which the person has been arrested.  O.C.G.A. §17-5-1 (a). !

ü Given the facts that one officer had been shot and mortally wounded, that the officers were still presented 
with a dangerous situation, that contraband was believed to be in the home and in immediate danger of 
destruction, that it was approximately 1:15 a.m. when the shooting occurred and a magistrate was not likely 
to be readily available, and that the armed suspects were likely to flee if given the opportunity, the defendants’ 
arrests within the house were authorized by the presence of exigent circumstances.  Accordingly, Fair’s arrest 
was lawful, and the items that were removed from his person and immediate presence pursuant to his being 
taken into custody were properly seized incident to his valid arrest.  Fair v. State, 284 Ga. 165, 175 (2008) 
(citations omitted). !

5.2.3.1 Scope of search !
ü A search incident to arrest may only include the arrestee’s person and the area within his immediate control – 

construing that phrase to mean the area from within which he might gain possession of a weapon or 
destructible evidence.  That limitation, which continues to define the boundaries of the exception, ensures that 
the scope of a search incident to arrest is commensurate with its purposes of protecting officers and 
safeguarding any evidence of the offense of arrest that an arrestee might conceal or destroy.  If there is no 
possibility that an arrestee could reach into the area that law enforcement officers seek to search, both 
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justifications for the search-incident-to-arrest exception are absent and the rule does not apply.  Arizona v. 
Gant, 129 S. Ct. 1710, 1716 (2009) (citations omitted). !

5.2.3.1.1 Search of the person arrested !
ü Assuming, for the sake of argument, that the investigatory detention became an arrest because of its duration, 

it can hardly be said that it was without probable cause.  Just after the stop, the officer observed Garmon’s 
impaired physical state and concluded that he was then under the influence of drugs, and after Garmon’s 
identity was disclosed, the detaining officer also knew that Garmon was a suspected drug dealer.  It was then 
not unreasonable for the officer to anticipate that Garmon, who suspected of involvement in the drug trade as 
well as illegal gambling, might be armed, and to do a pat-down search.  The results of the pat-down and he 
fruits of the subsequent “free air search,” coupled with the officer’s knowledge and direct observation of 
Garmon, provided probable cause to believe that Garmon was involved in criminal conduct.  Garmon v. State, 
271 Ga. 673, 678 (1999) (citations omitted). !

ü We need not reach the issue of whether removing the insole of Perez’s boot was beyond the scope of his 
consent to search him, his bags, and his shoes, because the agents’ knowledge before they removed the insole 
was sufficient to establish probable cause.  An individual’s conduct in response to questioning or attempted 
questioning may rise to the level of probable cause to conduct an arrest or search.  The cumulative effect of 
the officers’ observations and Perez’s conduct was sufficient to meet this standard.  Perez v. State, 249 Ga. 
App. 399, 402 (2001) (citation omitted). !

5.2.3.1.2 Search of the person’s immediate surroundings !
5.2.3.1.2.1 Automobiles !
ü We … hold that the Chimel  rationale authorizes police to search a vehicle incident to a recent occupant’s 2

arrest only when the arrestee is unsecured and within reaching distance of the passenger compartment at the 
time of the search.  Arizona v. Gant, 129 S. Ct. 1710, 1719 (2009) (footnote omitted).   !

ü Although it does not follow from Chimel, we also conclude that circumstances unique to the vehicle context 
justify a search incident to a lawful arrest when it is reasonable to believe evidence relevant to the crime of 
arrest might be found in the vehicle.  Arizona v. Gant, 129 S. Ct. 1710, 1719 (2009) (citations omitted). !

ü The five officers in this case outnumbered the three arrestees, all of whom had been handcuffed and secured 
in separate patrol cars before the officers searched Gant’s car.  Under those circumstances, Gant clearly was 
not within reaching distance of his car at the time of the search.  An evidentiary basis for the search was also 
lacking in this case…. Gant was arrested for driving with a suspended license – an offense for which police 
could not expect to find evidence in the passenger compartment of Gant’s car.  Because police could not 
reasonably have believed either that Gant could have accessed his car at the time of the search or that 
evidence of the offense for which he was arrested might have been found therein, the search in this case was 
unreasonable.  Arizona v. Gant, 129 S. Ct. 1710, 1719 (2009) (citation omitted). !

ü Although we have recognized that a motorist’s privacy interest in his vehicle is less substantial than in his 
home the former interest is nevertheless important and deserving of constitutional protection.  It is 
particularly significant that Belton  searches authorize police officers to search not just the passenger 3

compartment but every purse, briefcase, or other container within that space.  A rule that gives police the 
power to conduct such a search whenever an individual is caught committing a traffic offense, when there is 
no basis for believing evidence of the offense might be found in the vehicle, creates a serious and recurring 
threat to the privacy of countless individuals.  Indeed, the character of that threat implicates the central 

 Chimel v. California, 395 U.S. 752 (1969). 2

 New York v. Belton, 453 U.S. 454 (1981). 3
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concern underlying the Fourth Amendment – the concern about giving police officers unbridled discretion to 
rummage at will among a person’s private effects.  Arizona v. Gant, 129 S. Ct. 1710, 1720 (2009) (footnote 
omitted). !

ü Belton and Thornton  permit an officer to conduct a vehicle search when an arrestee is within reaching 4

distance of the vehicle or it is reasonable to believe the vehicle contains evidence of the offense of arrest…. 
Michigan v. Long, 463 U.S. 1032 (1983), permits an officer to search a vehicle’s passenger compartment 
when he has reasonable suspicion that an individual, whether or not the arrestee, is dangerous and might 
access the vehicle to gain immediate control of weapons.  Arizona v. Gant, 129 S. Ct. 1710, 1721 (2009). !

ü Police may search a vehicle incident to a recent occupant’s arrest only if the arrestee is within reaching 
distance of the passenger compartment at the time of the search or it is reasonable to believe the vehicle 
contains evidence of the offense of arrest.  When these justifications are absent, a search of arrestee’s vehicle 
will be unreasonable unless police obtain a warrant or show another exception to the warrant requirement 
applies.  Arizona v. Gant, 129 S. Ct. 1710, 1723 - 24 (2009) !

5.2.3.1.2.2 Defendant’s residence !
5.2.3.1.2.3 Other places !
5.2.3.2 Purpose of search !
ü Among the exceptions to the warrant requirement is a search incident to a lawful arrest.  The exception 

derives from interests in officer safety and evidence preservation that are typically implicated in arrest 
situations.  Arizona v. Gant, 129 S. Ct. 1710, 1716 (2009) (citations omitted). !

5.2.3.2.1 Officer safety !
5.2.3.2.2 Prevent perpetrator from escaping !
5.2.3.2.3 Discovering fruits of the crime for which the perpetrator is arrested !
ü A peace officer may search an arrestee and the area within the arrestee’s immediate presence under one of  

four circumstances, including discovering or seizing the fruits of the crime for which the person was arrested 
or discovering or seizing anything that may have been used in he commission of the crime.  Wilkes correctly 
points out that the warrant for his arrest was issued for a parole violation – removing his ankle monitor – and 
not for the burglary.  …  But the bloody bags were very much relevant to the parole violation; Wilkes 
obviously cut off his ankle bracelet so that he could leave the house to commit the burglary.  Wilkes v. State, 
269 Ga. App. 532, 534 (2004). !

5.2.3.2.4 Discovering instrumentalities used in the commission of the crime for which the perpetrator is arrested !
5.2.4 Invalid arrest warrant, effect of !
ü The fact that Dukes stated, “come in,” in response to a knock on the door does not demonstrate his consent to 

let the officers enter his home to arrest him.  Boatright v. State, 225 Ga. App. 181, 185 (1997).  There is no 
evidence in the record that the police officer were wearing uniforms, identified themselves as police officers 
or otherwise informed Dukes about the purpose of their visit.  Moreover, even if the officers lawfully entered 
the house, they had no probable cause to arrest Dukes without a valid warrant.  … A warrant which is invalid 
because it is based upon an unlawful search cannot serve as probable cause to arrest.  Boatright at 255 Ga. 
App. At 184.  State v. Dukes, 234 Ga. App. 343, 347 (1998). !

5.3 Automobiles (Vehicles) !
 Thornton v. United States, 541 U.S. 615 (2004).4
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ü The guaranty of freedom from unreasonable searches and seizures by the Fourth Amendment has been 
construed, practically since the beginning of the government, as recognizing a necessary difference between a 
search of a store, dwelling house, or other structure in respect of which a proper official warrant readily may 
be obtained and a search of a ship, motor boat, wagon, or automobile for contraband goods, where it is not 
practicable to secure a warrant, because the vehicle can be quickly moved out of the locality or jurisdiction in 
which the warrant must be sought.  Carroll v. United States, 267 U.S. 132, 153 (1925). !

ü The measure of legality of such seizure is, therefore, that the seizing officer shall have reasonable or probable 
cause for believing that the automobile which he stops and seizes has contraband liquor therein which is 
being illegally transported.  Carroll v. United States, 267 U.S. 132, 155-56 (1925). !

5.3.1 Actions not requiring articulable suspicion or probable cause !
5.3.1.1 Abandoned or parked vehicles !
ü The officers did not stop appellant’s vehicle.  Appellant abandoned the vehicle before officers saw contraband 

in plain view.  Whether the officers had an articulable suspicion authorizing them to stop appellant does not 
rise to issue, for they did not direct him to stop.  It is well established that police do not require an articulable 
suspicion merely to approach a voluntarily stopped vehicle.  Police may approach a parked vehicle merely to 
inquire of the occupant’s well-being.  Walker v. State, 228 Ga. App. 509, 510 (1997) (citations omitted). !

ü Appellant abandoned his vehicle and the drugs in it.  Therefore, no search of the vehicle was unlawful even if 
drugs had not been in plain view.  The constitutional protection of the Fourth and Fourteenth Amendments 
does not apply to property which has been abandoned.  When the person prejudiced by the search has 
voluntarily discarded, left behind, or otherwise relinquished his interest in the property in question, he can no 
longer retain a reasonable expectation of privacy with regard to it at the time of the search.  Where a 
defendant is in a state of flight when he discards or abandons property which he now seeks to suppress, his 
being pursued does not result in the seizure of property he abandoned.  Walker v. State, 228 Ga. App. 509, 
510 (1997) (citations omitted). !

5.3.1.2 Drug detection dogs !
ü Because Rogers was validly detained while Forney sought confirmation of the warrant, Forney was free to 

have the handler walk the dog around the car, as use of a trained drug detection dog, in a location where he is 
entitled to be, to sniff the exterior of a container, is not an unreasonable search.  Rogers v. State, 253 Ga. App. 
863, 864 (2002) (citations omitted). !

ü The dog in the instant appeal was in a place where he was authorized to be.  The container, defendant’s car, 
was not being unlawfully detained.  The dog did not intrude into the interior of the defendant’s car.  The area 
around defendant’s car is not an area protected by the Fourth Amendment or Par. XIII of Art. I, Sec. I of the 
Georgia Constitution.  The owner or driver of an automobile has no reasonable expectation of privacy in the 
airspace surrounding his car.  The use by the officer of the canine’s enhanced (through training) olfactory 
sense cannot convert a sniff of the air around the exterior of the car into an unreasonable search of the interior 
of the car.  Rogers v. State, 253 Ga. App. 863, 864-65 (2002). !

ü Since the drug dog’s sniffing of the exterior of the vehicle did not constitute a search within the meaning of 
the Fourth Amendment, reasonable and articulable suspicion is not required before a police officer may use a 
canine trained in drug detection to sniff the vehicle’s exterior.  Rogers v. State, 253 Ga. App. 863, 865 (2002) 
(citations omitted). !

ü The “free air search” was supported by articulable suspicion: Garmon had just left Wilson’s residence, and 
once Bearden ascertained Garmon’s identity, the earlier investigation of Garmon’s involvement in 
methamphetamine gave the officer additional reasonable suspicion.  The existence of an articulable suspicion 
can be based on the collective knowledge of law enforcement officials and the detaining officer is entitled to 
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rely on the information given him by a fellow officer in the formation of articulable suspicion.  Garmon v. 
State, 235 Ga. App. 671, 676 (1998) (citations omitted) . 5!

5.3.1.3 Roadblocks !
ü A police roadblock satisfies the Fourth Amendment if the following criteria are met: (1) the decision to 

implement the roadblock was made by supervisory personnel at the programmatic level, rather than officers 
in the field, for a legitimate primary purpose; (2) all vehicles, rather than random vehicles, are stopped; (3) 
the delay to motorists is minimal; (4) the roadblock is well identified as a police checkpoint; and (5) the 
screening officer has adequate training to make an initial determination as to which motorists should be given 
field sobriety tests.  Coursey v. State, 295 Ga. App. 476, 477 (2009); Harwood v. State, 262 Ga. App. 818, 
819 (2003); State v. Ruiz, 243 Ga. App. 337, 339 (2000). !

ü A Fourth Amendment seizure occurs when a vehicle is stopped at a checkpoint.  And, as a part of a proper 
roadblock detention, motorists may be diverted to a second inspection area for questioning without the 
articulation of reasonable suspicion that would sustain a patrol stop.  And after being stopped at a lawful 
roadblock, Simmons does not become more seized by virtue of being diverted to the side of the road.  Such is 
not a second detention, but a continuation of the original investigative stop and a part of the established 
operation of the roadblock.  If the investigative stop was valid in the first place, briefly prolonging the 
investigation does not require added proof that the stop was valid.  State v. Simmons, 255 Ga. App. 336, 
337-38 (2002) (citations omitted). !

ü In examining the propriety of roadblock stops, the issue for resolution is not whether there was probable 
cause to stop the vehicle, but whether the roadblock stop was otherwise implemented and conducted in a 
manner to demonstrate that the stop of the vehicle was reasonable under the Fourth Amendment.  State v. 
Ruiz, 243 Ga. App. 337, 339 (2000) (citations omitted). !

ü In this case, the decision to implement the roadblock on Banberry Drive was made by Martin, a supervisor for 
the City of Atlanta Police Department.  In addition, all vehicles that encountered the roadblock were stopped, 
and each driver was asked to produce a driver’s license and insurance card.  The officers participating in the 
roadblock were standing next to marked police vehicles in their patrol uniforms.  They were also wearing 
orange traffic vests which had “POLICE” written across the fount.  Finally, it is undisputed that the officers 
involved had the appropriate training to check driver’s licenses and insurance cards.  Under the totality of the 
circumstances, the roadblock was reasonable.  State v. Ruiz, 243 Ga. App. 337, 339 (2000). !

5.3.1.3.1 Decision to implement the roadblock and legitimate purpose for the roadblock !
ü The evidence showed that the officers were briefed before the roadblock, and the field officer testified about 

the specific legitimate tasks he undertook at each stop.  Further, as the trial court noted, when the officer 
testified, he was specific in his answers regarding the roadblock’s purpose and only assented in response to 
Coursey’s question whether the roadblock was set up for general law enforcement purposes.  The purposes 
about which the field officer testified – checking for valid licenses, insurance, impaired drivers, and safety 
concerns – were consistent with the purposes set forth in the initiation form.  The trial court’s finding that the 
roadblock was conducted for a legitimate primary purpose is not clearly erroneous.  Coursey v. State, 295 Ga. 
App. 476, 478 (2009). !

ü Supervisory personnel need not direct the precise location for a road block, so long as supervisory personnel 
and not field officers decided to implement the roadblock.  Coursey v. State, 295 Ga. App. 476, 478 (2009) 
(citations omitted). !

ü The supervisory officer who initiated the roadblock testified that its primary purpose was traffic enforcement 
to enhance safe travel for citizens through the county to identify any drivers who were violating state laws 
and specifically identify any drivers who were violating state laws and specifically looking for unlicensed or 
licensed violations and impaired drivers and remove those drivers from the roadway.  The supervisor’s 

  affirmed on other grounds by Garmon v. State, 271 Ga. 673 (1999)5
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memorandum regarding the roadblock confirms that the primary purpose during the New Year’s Eve holiday 
was to identify and charge accordingly those drivers who are operating motor vehicles in violation of State 
Laws and especially to identify those who are driving impaired or unlicensed and remove them from the 
roadways.  A roadblock that serves as a highway safety checkpoint is valid in its primary purpose, even if the 
safety violations for which the officers are looking are several.  Holowiak v. State, 295 Ga. App. 474, 475 
(2009) (citations omitted). !

ü  With respect to the first criterion, Sergeant Joseph Tammaro, Jr. of he Henry County Police Department 
testified that he authorized the roadblock in question, as well as several others that morning, for the purpose 
of ensuring the safe operation of vehicles on the road.  He testified that all officers working at the roadblock 
were trained in “DUI detection,” and many were trained in “standardized field sobriety tests.”  He further 
stated that he was the supervisor of the department’s traffic enforcement unit; that his authority to implement 
roadblocks came from the department’s policy manual and from his supervisor, who had delegated the task to 
him; and that he (Tammaro) had authorized more than 100 roadblocks since becoming a sergeant.  This 
testimony established that the roadblock was implemented by a supervisory officer for a proper purpose.  
Harwood v. State, 262 Ga. App. 818, 819 (2003) (footnote omitted). !

ü Sergeant Tammaro’s uncontradicted testimony that he was a supervising officer authorized to order 
roadblocks was sufficient to establish that fact.  The state was not required to call his supervisor to verify that 
authority.  Harwood v. State, 262 Ga. App. 818, 819-20 (2003) (footnote omitted). !

ü Sergeant Tammaro’s testimony at the motion hearing suggested that he was present at the roadblock in 
question, there was no evidence that he screened, searched, or otherwise interacted with any motorists, 
including the defendants.  The fact that the officer who ordered the roadblock also attended it does not mean 
that the roadblock was not implemented at the programmatic level.  Harwood v. State, 262 Ga. App. 818, 820 
(2003) (footnote omitted). !

ü Sergeant Tammaro’s testimony established that the roadblock had a legitimate primary purpose – vehicle 
safety checks.  The presence of a drug dog used to sniff vehicles suspected of containing narcotics did not 
invalidate the roadblock.  Harwood v. State, 262 Ga. App. 818, 821 (2003) (footnote omitted). !

ü Here, Simmons was stopped at a roadblock that was properly initiated by a supervisor to check licenses, 
insurance and car tags.  He was diverted to the side of the road when he could not find his insurance card.  
The arresting officer noticed the odor of alcohol emanating from the car during the initial stop, and he also 
indicated that when Simmons was asked to step out of the car because he could not find his insurance card he 
was unsteady on his feet and there was an alcoholic order on his breath.  …  The officer had reasonable and 
articulable grounds at that point to believe that Simmons was engaged in the criminal activity of driving 
without proof of insurance.  The officer also smelled alcohol coming from the car.  The brief additional 
intrusion occasioned by asking Simmons to get out of his vehicle, given the fact that he had already been 
momentarily detained at the roadblock, was minimal.  State v. Simmons, 255 Ga. App. 336, 338 (2002) 
(citation omitted). !

ü A roadblock, however, is not unreasonable simply because it is set up in areas and at times which are likely to 
result in the detection of crimes. …  Thus, a roadblock would not be unreasonable if it were set up in an area 
where it would be likely to find individuals who might be driving under the influence of drugs, as in this case.  
State v. Ruiz, 243 Ga. App. 337, 340 (2000) (citations omitted). !

5.3.1.3.2 All vehicles stopped !
ü There is no evidence that the police officers in this case were stopping motorists on a random basis.  Here, the 

officers stopped every vehicle that approached the roadblock.  Moreover, there is no evidence that the 
roadblock was set up as a pretext to stop Ruiz individually in order to search his car for drugs.  State v. Ruiz, 
243 Ga. App. 337, 340 (2000). !

5.3.1.3.3 Delay minimal !
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ü Freeman testified that as soon as Harwood handed Baker his license, Baker spoke to Freeman.  And as soon 
as Baker spoke to Freemen, Freeman walked about three or four feet over to the car and smelled marijuana.  
This testimony suggests that the sequence of events occurred rapidly and supports a reasonable inference that, 
contrary to the defendant’s assertions, Baker’s initial investigation had not concluded before Freeman smelled 
marijuana from within the car.  The moment Freeman smelled marijuana, he had a reasonable suspicion that 
marijuana was in the car, justifying the defendants’ continued detention.  Harwood v. State, 262 Ga. App. 818, 
822 (2003) (footnote omitted). !

5.3.1.3.4 Roadblock well identified as a police checkpoint !
ü Sergeant Tammaro testified that “we had police cars on each side of the roadway with the blue lights flashing.  

The officers were in full street uniform with some orange and some chartreuse and blue reflective vests that 
say ‘police’ on them.”  He also testified that the officer had placed “Click-it or Ticket” signs on their parked 
cars.  Given these identifying markers, “it is highly unlikely that a motorist would have taken the activity to 
be anything other than a police checkpoint.”  And in fact, neither Harwood nor McLucas testified that they 
were confused by the roadblock or had trouble identifying it.  … The police did not use orange cones or wear 
reflective hats, as required by the department’s standard operating procedures.  But whether the roadblock 
complied with departmental policy is not dispositive of the question before us – whether it satisfied the 
constitution.  We find no authority for the proposition that the Fourth Amendment requires that roadblocks be 
identified with orange cones and that the officers working there wear reflective hats. Harwood v. State, 262 
Ga. App. 818, 820-21 (2003) (footnotes omitted). !

ü A daytime roadblock requires far less identification by way of lights and reflective gear than a roadblock at 
night.  State v. Ruiz, 243 Ga. App. 337, 340 (2000). !

5.3.1.3.5 Screening officers adequately trained !
5.3.2 Implied consent (see Implied Consent outline) !
5.3.3 Inventory search !
5.3.3.1 Justification for inventory search !
5.3.3.1.1 Incident to arrest of driver (see generally paragraph 3.2 arrest) !
ü It is undisputed that Ruiz was driving without a license in violation of the law.  He was stopped just like every 

other car at the roadblock set up on Banberry Drive, and, once he failed to produce a driver’s license, he was 
appropriately arrested.  Due to this arrest, his car was impounded, and an inventory search was conducted, 
resulting in the discovery of 40 kilograms of cocaine.  This evidence, therefore, was properly discovered as a 
direct result of Ruiz’s failure to produce a license, and it should not have been suppressed.  Judgment 
reversed.  State v. Ruiz, 243 Ga. App. 337, 341 (2000). !

ü In this case, defendant’s arrest was based upon probable cause that he was an unlicensed driver.  Defendant 
was the lone occupant; there is no evidence that anyone else was present and authorized to take possession.  
There was no evidence that defendant requested any alternative disposition to impoundment or identified to 
Officer Thomas any method of reaching the owner.  Although the vehicle did not pose a hazard to other 
drivers since it was parked off the roadway and on private property, the vehicle and its contents were exposed 
to a risk of theft or damage.  These circumstances support the trial court’s finding that impoundment was 
reasonably necessary to safeguard the car and its contents.  Scott v. State, 232 Ga. App. 337, 339 (1998) 
(citations omitted). !

ü The arrest of appellee for possession of marijuana was based on probable cause and was not rendered illegal 
by the officer’s previous actions.  The subsequent inventory search of appellee’s vehicle, which led to the 
discovery of additional marijuana, did not violate his Fourth Amendment rights.  State v. Webb, 193 Ga. App. 
2, 5 (1989) (citation omitted). !
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5.3.3.1.2 Incident to impound of vehicle !
ü The state may inventory the contents of a car that has been lawfully impounded.  Justification for an 

inventory search is thus premised upon the validity of the impoundment.  The police may not use an 
impoundment or inventory as a medium to search for contraband.  The individual’s right to privacy is superior 
to the power of police to impound a vehicle unnecessarily.  Impoundment of a vehicle is valid only if there is 
some necessity for the police to take charge of the property.  In each instance, the ultimate test for the validity 
of the police’s conduct is whether, under the circumstances then confronting the police, their conduct was 
reasonable within the meaning of the Fourth Amendment.  Scott v. State, 232 Ga. App. 337, 339 (1998). !

ü Inventory searches have been upheld because they serve three legitimate interests: (1) protection of the 
property while in custody; (2) protection of the police from potential dangers; and (3) protection of the police 
against claims of lost or stolen property.  Justification of such a search, however, is premised upon the validity 
of the impoundment of the vehicle.  Impoundment of a vehicle is valid only if there is some necessity for the 
police to take charge of the property.  Where the impoundment is unreasonable the resulting inventory search 
is invalid.  Williams v. State, 204 Ga. App. 372, 373 (1992) (citations omitted). !

ü A police seizure and inventory is not dependent for its validity upon the absolute necessity for the police to 
take charge of the property to preserve it.  They are permitted to take charge of property under broader 
circumstances than that.  Although absolute necessity is not required, however, a seizure must still be 
reasonable under the circumstances of a case, and the rationale for inventory searches must inhere in the 
decision to impound.  Williams v. State, 204 Ga. App. 372, 374 (1992) (citations omitted). !

ü There were no passengers in Williams’ car and Williams himself was ineligible to further drive the car 
because of lack of a valid driver’s license.  The car was in a dangerous position on the roadway and had to be 
moved for safety’s sake.  It was the middle of the night and the officer could not readily summon assistance to 
either move the car across the street or attend Williams in the patrol car if the officer himself moved the 
vehicle.  Nor could he obtain backup assistance in the event either of the individuals suggested by Williams 
actually came but created a security problem.  The solitary officer was under no duty to subject himself to 
possible peril in order to further accommodate Williams in this regard.  Choosing impoundment was 
reasonably necessary to safeguard Williams’ property, protect the public by removing the roadway 
obstruction, and prevent exposure of the officer to potential danger.  Williams v. State, 204 Ga. App. 372, 374 
(1992). !

5.3.3.2 Scope of inventory search !
ü The police, in conducting the inventory search, may ordinarily inspect the glove compartment, the trunk, on 

top of the seats as well as under the front seats, and the floor of the automobile.  An inspection of these areas 
is reasonable because these are common locations in or on which is reasonably to be expected that the owner 
or occupant of an automobile may place items of personality.  The intrusion, although serious, is justified by 
the need to protect the property of the owner, and to protect the police from claims.  This is to say no more 
than in the typical case it is not unreasonable for the police to search such places while conducting an 
inventory.  Williams v. State, 204 Ga. App. 372, 374 - 75 (1992) (citations omitted). !

5.3.4 Investigative stop of automobile based on articulable suspicion (“Terry” stop)  !
5.3.4.1 General rule !
ü For the duration of a traffic stop, …, a police officer effectively seizes everyone in the vehicle, the driver and 

all passengers.  Accordingly, we hold that, in a traffic-stop setting, the first Terry condition – a lawful 
investigatory stop – is met whenever it is lawful for police to detain an automobile and its occupants pending 
inquiry into a vehicular violation.  The police need not have, in addition, cause to believe any occupant of the 
vehicle is involved in criminal activity.  To justify a pat down of the driver or a passenger during a traffic 
stop, however, just as in the case of a pedestrian reasonably suspected of criminal activity, the police must 
harbor reasonable suspicion that the person subjected to the frisk is armed and dangerous.  Arizona v. 
Johnson, 129 S. Ct. 781, 784 (2009). 



Search & Seizure 7/1/14 Page !  of !  36 53

!
ü What Georgia law requires to justify an investigatory stop of a vehicle is an articulable suspicion of 

wrongdoing.  Ciak v. State, 278 Ga. 27, 30 (2004). !
ü An investigatory stop must be justified by some objective manifestation that the person stopped is, or is about 

to be, engaged in criminal activity.  This specific, articulable suspicion must be based on the totality of the 
circumstances – e.g., objective observations, information from police reports, the modes or patterns of certain 
kinds of lawbreakers, and the inferences drawn and deductions made by a trained law enforcement officer.  
Ciak v. State, 278 Ga. 27, 30 (2004) (citation omitted). !

ü A law enforcement officer may conduct a constitutional investigatory stop of an individual when the officer is 
able to point to specific and articulable facts which, when taken together with rational inferences from those 
facts, reasonably warrant that intrusion.  That is, under the totality of the circumstances, the investigatory stop 
must be justified by some objective manifestation that the person stopped is, or is about to be, engaged in 
criminal activity.  Such articulable suspicion that the law has been or is about to be violated is less than 
probable cause, but greater than mere caprice.  What is necessary is a founded suspicion, some basis from 
which the court can determine that the detention was not arbitrary or harassing.  Thus, in cases where there 
are some reasonable articulable grounds for suspicion, the state’s interest in the maintenance of community 
peace and security outweigh the momentary inconvenience and indignity of investigatory detention.  Each 
case turns on its own circumstances.  Garmon v. State, 271 Ga. 673, 676 - 77 (1999) (citations omitted). !

ü An authorized officer may stop an automobile and conduct a limited investigative inquiry of its occupants, 
without probable cause, if he has reasonable grounds for such action – a founded suspicion is all that is 
necessary, some basis from which the court can determine that the detention was not arbitrary or harassing.  
Garmon v. State, 235 Ga. App. 671, 676 (1998) (citation omitted) . 6!

ü A brief investigative stop of a vehicle by a law enforcement officer is considered reasonable if it is justified 
by some objective manifestation that the person stopped is, or is about to be, engaged in criminal activity.  
Investigative stops of vehicles, like other Terry-type stops, are illegal if based only on an unparticularized 
suspicion or hunch.  There must be a specific, articulable suspicion which is determined by looking at the 
totality of the circumstances – objective observations, information from police reports, the modes or patterns 
of certain kinds of lawbreakers, and the inferences drawn and deductions made by a trained law enforcement 
officer.  Semich v. State, 234 Ga. App. 89, 90 (1998) (footnote omitted). !

ü The behavior giving rise to the reasonable suspicion need not be a violation of the law.  Semich v. State, 234 
Ga. App. 89, 91 (1998). !

ü An officer may conduct a brief investigatory stop of a vehicle if such stop is justified by specific, articulable 
facts sufficient to give rise to a reasonable suspicion of criminal conduct.  The specific articulable suspicion 
must be based on the totality of the circumstances – objective observations, known patterns of certain kinds of 
lawbreakers, and inferences drawn and deductions made by trained law enforcement personnel.  State v. 
Diamond, 223 Ga. App. 164, 166 (1996) (citation omitted). !

ü Although an officer may conduct a brief investigative stop of a vehicle, such a stop must be justified by 
specific, articulable facts sufficient to give rise to a reasonable suspicion of criminal conduct.  This suspicion 
need not meet the standard of probable cause, but must be more than mere caprice or a hunch or an 
inclination.  An investigatory stop must be justified by some objective manifestation that the person stopped 
is, or is about to be, engaged in criminal activity.  Bowers v. State, 221 Ga. App. 886, 887 (1996) (quoting 
Brown v. State, 188 Ga. App. 184 , 186-87 (1988)). !

5.3.4.2 Circumstances amounting to articulable suspicion !
5.3.4.2.1 Flight or avoidance of law enforcement !
  affirmed on other grounds by Garmon v. State, 271 Ga. 673 (1999)6
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ü Appellant’s flight was a circumstance sufficient to give an articulable suspicion of unlawful activity, but even 
if they had no such articulable suspicion, the officers were under no legal impediment in examining the 
abandoned car and its contents.  It was not necessary that the cocaine spied by the officer be in plain view.  
However, it was in plain view, thus nothing prevented the officers from seizing it.  Walker v. State, 228 Ga. 
App. 509, 511 (1997) (citations omitted). !

ü Deliberatively furtive actions and flight at the approach of strangers or law officers are strong indicia of mens 
rea.  Accordingly, regardless of whether appellee’s act of making a u-turn was or was not technically a traffic 
violation, it was nevertheless clearly a sufficiently suspicious and deliberately furtive response to the 
roadblock so as to give the officer at least a reasonable suspicion of appellee’s criminal activity and to warrant 
further investigation.  Therefore, the original stop of appellee’s vehicle was authorized.  State v. Webb, 193 
Ga. App. 2, 4 (1989) (citation omitted). !

5.3.4.2.2 Nervousness of vehicle occupants !
ü Nervousness alone does not give an officer reasonable suspicion of criminal activity, the deputy in the instant 

case based his detention on more than mere nervousness.  In addition to his nervous behavior, Wiggins did 
not produce a valid driver’s license, he gave the deputy two different Social Security numbers and he gave 
conflicting stories about his destination.  Under these circumstances, the deputy did not call for the drug dog 
based on mere caprice or a hunch.  Rather, given all the circumstances he had a reasonable suspicion of 
criminal activity that justified the brief investigative detention arising from a lawful traffic stop.  Wiggins v. 
State, 258 Ga. App. 703, 705 (2002). !

5.3.4.2.3 Tip !
ü The police may briefly detain a person if they have specific, articulable facts that give rise to a reasonable 

suspicion of criminal conduct.  Although a tip provided by an informant of unknown reliability generally does 
not create a reasonable suspicion of criminal activity, reliability can be established if the tip contains 
sufficient details to provide a basis for predicting the suspect’s future behavior and the police are able to 
corroborate those details through observation.  In this case, the confidential informant told Wood that a 
specific person would be driving a specific vehicle at a specific time on a specific road with a specific amount 
and kind of contraband.  The police were able to verify that a car meeting the informant’s description was 
traveling along the specified route at the specified time.  After French stopped the car for the traffic 
infractions he observed, he confirmed that the name of the driver was the one given by the informant.  Thus, 
before further detaining Gray, French corroborated every detail of the informant’s tip except the presence of 
cocaine in the car.  …  These details show that the confidential informant had the kind on inside information 
about Gray’s activities necessary to overcome the presumption that his or her tip was not reliable.  …  The 
trial court did not err in denying the motion to suppress.  Gray v. State, 252 Ga. App. 301, 302-03 (2001). !

5.3.4.2.4 Traffic violations !
5.3.4.2.4.1 Erratic driving !
ü An officer’s observation of a motorist’s weaving may serve as sufficient reason to warrant an investigative 

stop for a possible DUI violation.  Semich v. State, 234 Ga. App. 89, 91 (1998) (footnote omitted). !
ü The police can stop drivers who engage in erratic driving behavior, even if it is simply weaving within a lane.  

Semich displayed not only two instances of weaving within a lane, but also the furtive conduct of abruptly 
changing his course of travel as though to avoid encountering police, who were visibly present.  Another fact 
was the late hour, a time when drunk driving is more common than during the day.  Although turning around 
to avoid police is not alone sufficient to justify a stop, combined with weaving and the late hour it is.  The 
officers had reasonable and articulable grounds to suspect Semich was engaging in criminal conduct.  Semich 
v. State, 234 Ga. App. 89, 92 - 93 (1998) (footnotes omitted). !

ü This court has specifically determined that an officer’s observation of a motorist’s weaving may serve as 
sufficient reason to warrant an investigative stop for a possible DUI violation.  Given Davis’s testimony that 



Search & Seizure 7/1/14 Page !  of !  38 53

Diamond was unable to stay in her lane combined with the testimony of Diamond’s unusual – though not 
illegal – behavior of signaling for a non-existent turn, we are unable to conclude that the investigative stop 
lacked a reasonable, articulable basis for the suspicion that Diamond might be under the influence of alcohol.  
State v. Diamond, 223 Ga. App. 164, 166 - 67 (1996) (citations omitted). !

5.3.4.2.4.2 Illegal parking !
ü The stop in this case was a Terry stop.  A Terry stop requires that the detaining officer have only reasonable 

articulable suspicion that a crime may have been committed.  Articulable suspicion is less than probable 
cause, but greater than mere caprice.  In this case, Officer Bruton had a reasonable articulable suspicion that a 
crime had been committed, and this suspicion is supported by O.C.G.A. §40-6-200 (a).  This statute makes it 
improper to park in the middle of a two-way roadway.  It provides: Every vehicle stopped or parked upon a 
two-way roadway shall be stopped or parked with the right-hand wheels parallel to and within 12 inches of 
the right-hand shoulder.  This statute provides a sound basis for Officer Bruton’s decision to stop Stafford for 
parking in the middle of the road.  As a result, Officer Bruton’s stop of Stafford was proper, and the Court of 
Appeals did not err in its decision.  Stafford v. State, 284 Ga. 773, 774 - 75 (2009) (citations omitted). !

5.3.4.2.4.3 Window tint violation !
ü  The undisputed facts before the trial court were that the officer conducting the stop in this case observed 

Ciak’s car, noted that the windows were tinted dark purple, and believed the tinting appeared darker than that 
permitted by O.C.G.A. §40-8-73.1.  … The fact that the officer determined from a field test that a citation for 
violating O.C.G.A. §40-8-73.1 was not warranted does not render the stop improper.  Ciak v. State, 278 Ga. 
27, 30 (2004) (citations omitted). !

5.3.4.2.5 Vehicle leaving the site where a search warrant is being executed !
ü At the time that Howell instructed Bearden to stop Garmon there were objective manifestations which 

reasonably led police to conclude that the male driver of the truck was engaged in criminal activity.  The 
driver and companion were leaving Wilson’s residence, at which it had been determined there was probable 
cause that it was then the location of controlled substances and the site of a high volume illegal sports betting 
operation, in full swing because it was a big sports weekend.  Thus, it was reasonable to believe that persons 
then at the residence might be directly or indirectly involved in criminal activity.  It was believed that the 
exiting truck was that of a known methamphetamine dealer.  Additionally, the stop was within twenty minutes 
of the police monitoring the wiretap on the telephone at the residence, which was about to be searched, and 
their overhearing two men, “Sammy” and “Dan” discussing gambling and making a side bet.  They had also 
overheard “Sammy” referred to in regard to a drug transaction.  Through other independent information, the 
police believed that the men just on the telephone were Sammy Joe Garmon and Dan Boone, both suspected 
of criminal activity.  Garmon had been mentioned with regard to supplying drugs, and had, in fact, been 
directly observed by police conducting what appeared to be an illegal drug transaction; both he and Boone 
were overheard engaging in illegal gambling activity.  It was reasonable for police to believe that the man 
exiting the house via the truck was either Garmon or Boone, and the police had reason to stop either of them.  
Alternatively, it was reasonable to conclude that the man could be Wilson himself, who was believed by 
police to be a drug user in addition to his involvement with the illegal gambling, or indeed, the known drug 
dealer who was the apparent owner of the truck.  Also, the nature of the betting operation itself and the trade 
in controlled substances made it reasonable to conclude that it was possible, if not probable, that there would 
be contraband in the vehicle leaving the residence at that time.  These circumstances, which included 
information derived from direct police observation of criminal activity, provided a basis for reasonable and 
articulable suspicion justifying the stop.  Garmon v. State, 271 Ga. 673, 677 - 78 (1999) (citations omitted). !

ü Ward received information over his police radio indicating that the car had entered the driveway and backed 
out as if to leave, but was blocked by a police car.  This was enough to create an articulable suspicion of 
flight.  In addition, the officers had obtained a “no-knock” provision in the warrant based on their concern for 
their own safety and their fear that evidence might be destroyed, and such concerns provided additional 
justification for the stop.  Claffey v. State, 209 Ga. App. 455, 456 (1993) (citations omitted). !
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5.3.4.2.6 Vehicle involved in suspicious activity !
ü An officer may conduct a brief investigative stop of a vehicle if justified by specific articulable facts 

sufficient to give rise to a reasonable suspicion of criminal conduct.  To determine the existence of reasonable 
suspicion, we look at the totality of the circumstances.  The unchallenged testimony of the officer at the scene 
was that at about 3:15 a.m., she noticed two U-Haul trucks backed into the parking lot of a restaurant located 
next to a Wal-Mart.  One of the trucks had its lights off, and she observed several men walking around.  She 
knew that the restaurant was closed and that the last employees left around 1:30 a.m.  Mindful that there had 
been other burglaries in the area, she call a 911 dispatcher who informed her that the emergency contact of the 
restaurant stated that no one should be at the building.  When she decided to approach the trucks to 
investigate, they drove away and she followed, eventually stopping them.  Because the property owner 
informed police no one should be at the premises, the totality of the circumstances gave the officer reasonable 
suspicion to authorize a brief stop of the vehicles.  Green v. State, 240 Ga. App. 377 (1999) (fns. omitted). !

5.3.4.3 Circumstances not amounting to articulable suspicion !
ü Under the totality of the circumstances, the investigatory stop must be justified by some objective 

manifestation that the person stopped is, or is about to be, engaged in criminal activity.  Such articulable 
suspicion that the law has been or is about to be violated is less than probable cause, but greater than mere 
caprice.  What is necessary is a founded suspicion, some basis from which the court can determine that the 
detention was not arbitrary or harassing.  …  Here, the police had no specific articulable facts sufficient to 
give rise to a reasonable suspicion of criminal conduct by these defendants and thus could not meet the 
requirements of Terry.  If one is unlawfully seized, the fact that the discovery of contraband results from such 
seizure will not render the seizure legal.  Under the facts of this case, we cannot say that the trial court erred 
in granting defendants’ motions to suppress.  State v. Mallard, 246 Ga. App. 357, 364 - 65 (2000) (citations 
and footnotes omitted). !

ü An officer must have a reasonable and articulable suspicion that a person is involved in criminal activity to 
justify seizing that person for a brief period of time without probable cause to make an arrest.  The suspicion 
must be one that provides a “basis from which the court can determine that the detention was not arbitrary or 
harassing.  …  Stopping in a parking lot while lost, being from out-of-state, being in a car with a tag from 
another state – these are not factors which alone are sufficient to suggest criminal activity.  Rather, they are 
frequent occurrences in our highly mobile society.  Also, that appellees were parked in a high drug are does 
not alone constitute a justification for a brief detention.  Nervousness does not provide reasonable suspicion 
of criminal behavior as a matter of law.  Finally, Kwiatkowski’s refusal to consent to a search of the car 
cannot constitute reasonable suspicion.  The appellees were detained solely on Deputy McDaniel’s hunch that 
drugs were in the car.  Because the deputies lacked reasonable articulable suspicion for detaining the 
appellees while the drug dog was called, the trial court properly granted the motion to suppress the marijuana 
evidence discovered as a result of the drug dog’s alert.  State v. Kwiatkowski, 238 Ga. App. 390, 392-93 
(1999) (citations omitted). !

ü In the case sub judice, Sergeant Boney admitted that he observed no violations other than the alleged 
improper lane change.  He also admitted that the Thunderbird was traveling at the posted speed limit and that 
it did not weave.  The only other fact of which Sergeant Boney was aware prior to the stop was that the car 
was a rental car.  …  The facts before us do not create any basis for a reasonable suspicion of criminal 
conduct, therefore, Sergeant Boney’s stop of the Thunderbird cannot be upheld.  Clark v. State, 208 Ga. App. 
896, 899 (1993). !

5.3.5 Probable cause to stop, search and/or seize an automobile !
5.3.5.1 No warrant required !
ü When federal officers have probable cause to believe that an automobile contains contraband, the Fourth 

Amendment does not require them to obtain a warrant prior to searching the car for and seizing the 
contraband.  Florida v. White, 526 U.S. 559, 563 - 64 (1999). !
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ü The warrantless seizure of respondent’s car did not violate the Fourth Amendment.  The police certainly had 
probable cause to believe the vehicle itself was contraband under Florida law.  See  Florida v. White, 526 U.S. 
559, 564 - 65 (1999). !

ü Here, because the police seized respondent’s vehicle from a public area – respondent’s employer’s parking lot 
– the warrantless seizure also did not involve any invasion of respondent’s privacy.  Based on the relevant 
history and our prior precedent, we therefore conclude that the Fourth Amendment did not require a warrant 
to seize respondent’s automobile in these circumstances.  Florida v. White, 526 U.S. 559, 566 (1999). !

5.3.5.2 Test for Probable Cause !
ü Probable cause to search an automobile exists when the facts and circumstances before the officer are such as 

would lead a reasonably discreet and prudent man to believe that the contents of the vehicle offend the law.  
The test of probable cause requires merely a probability – less than a certainty but more than a mere suspicion 
or possibility.  A suspicion or strong reason to suspect is an insufficient foundation for a finding of probable 
cause.  Brown v. State, 269 Ga. 830, 831-32 (1998) (citations omitted). !

ü Here, the trial court concluded that the officers were justified in searching Jackson based on probable cause to 
believe that Jackson possessed contraband.  This conclusion was based on the following facts: (i) the first 
officer acted on information from a person known by the officer to have familiarity with narcotics, (ii) the 
driver had worked with police before as a confidential informant, (iii) after the driver told the officer that a 
man meeting Jackson’s description would be found walking on a particular street, the officer corroborated this 
by going to the street and spotting Jackson, (iv) the driver told police she would signal police if her passenger 
(Jackson) was carrying contraband, (v) the driver signaled the officer as she drove by, and (vi) when police 
executed the subsequent traffic stop on the driver and Jackson, the driver told police that Jackson carried a 
gun and had cocaine concealed in his pants…. In light of these circumstances, we discern no reversible error 
in the trial court’s conclusion that the officers had probable cause to believe Jackson was engaged in a drug-
related offense.  Jackson v. State, 295 Ga. App. 427, 430 - 31 (2009). !

5.3.5.2.1 Confidential Informant !
ü In this case, the information provided by the CI supplied the probable cause necessary to support the 

warrantless search of Burnett’s car.  Agent Champion’s undisputed testimony was sufficient to show that the 
CI was reliable.  Agent Champion had worked with the CI before, and the CI had previously provided 
information that led to the arrest and conviction of drug dealers.  Agent Champion testified that the CI was 
not providing information in exchange for leniency from the authorities.  The information provided by the CI 
was also verified by the officer’s personal observations and by other indicia of reliability.  The CI knew 
Burnett by name, knew the make and color of the car in which he would be arriving, knew the route he would 
take to the Amoco, and knew Burnett would be traveling with a passenger.  These details were corroborated 
by both Agents Champion and Hughes.  Also, Agent Champion was already aware that Burnett was 
reportedly involved in the methamphetamine trade based upon information he acquired independently of the 
CI.  Further, the agents heard the CI make the phone call and set up the transaction.  Finally, Agent Hughes 
noticed a sudden change in Burnett’s behavior when it appeared Burnett spotted the surveillance team.  Such 
furtive behavior not only validates the tip but is another factor to be taken into account in determining 
whether probable cause exists.  Therefore, even though the basis of the CI’s knowledge was not fully 
developed, Agent Champion’s previous experience with the CI coupled with the other evidence validating the 
tip compensated for that deficiency.  The evidence was sufficient to establish probable cause for a warrantless 
search of Burnett’s car.  Consequently, we must reverse the trial court’s order granting Burnett’s motion to 
suppress.  State v. Burnett, 249 Ga. App. 334, 337 (2001) (citations omitted). !

5.3.5.2.2 Drug Dog Alerts on Vehicle !
ü Once the drug dog alerted on the exterior of the vehicle, Forney had probable cause to believe that contraband 

was contained therein and was authorized to conduct a search of its contents.  Rogers v. State, 253 Ga. App. 
863, 865 (2002) (citations omitted). !
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5.3.5.2.3 Furtive gestures or movements !
ü Observation of what reasonably appear to be furtive gestures is a factor which may properly be taken into 

account in determining whether probable cause exists.  Thus, if the police see a person in possession of a 
highly suspicious object or some object which is not identifiable but which because of other circumstances is 
reasonably suspected to be contraband, and then observe that person make an apparent attempt to conceal that 
object from police view, probable cause is then present.  Brown v. State, 269 Ga. 830, 832 (1998). !

ü In this case Officer Richardson observed Brown’s nervousness, his furtive attempts at concealment, and the 
paper which was the object of that furtive behavior.  …  The difficulty in this case is that the furtive gestures 
observed by Officer Richardson all revolved around Brown’s nervous attempt to conceal an item which was 
neither highly suspicious nor suspected by the officer to contain contraband.  The officer’s description of the 
item was simply that of a piece of paper.  …  The officer did not articulate any other reasonably-founded 
suspicious factors to suggest that Brown’s unusual behavior towards an innocuous piece of paper raised more 
than a strong inarticulable hunch that its contents offended the law.  …  We cannot conclude from the 
evidence adduced at the hearing that the facts and circumstances before Officer Richardson were such as 
would lead a reasonably prudent person to believe that contraband or other evidence of a crime was present in 
Brown’s vehicle.  Accordingly, probable cause did not exist for the warrantless search of the vehicle.  Brown 
v. State, 269 Ga. 830, 832-33 (1998) (citations omitted). !

5.2.5.2.4 Nervousness !
5.2.5.2.5 Recognition of Driver or Passengers of Vehicle by Law Enforcement !
ü Grand Rapids is about 152 miles from Detroit.  Detroit and its neighborhood along the Detroit river, which is 

an international boundary, is one of the most active centers for introducing illegally into this country 
spirituous liquors for distribution into the interior.  Officers had convincing evidence to make them believe 
that the Carroll boys, as they called them, were so-called “bootleggers” in Grand Rapids.  Two months later 
these officers suddenly met the same men on their way westward presumably from Detroit.  They were 
coming from the direction of the great source of supply for their stock in Grand Rapids, where they plied their 
trade.  That the officer, when they saw the defendants, believed that they were carrying liquor, we can have no 
doubt.  And we think it is equally clear that they had reasonable cause for thinking so.  If the facts and 
circumstances before the officer are such as to warrant a man of prudence and caution in believing that the 
offense has been committed, it is sufficient probable cause.  Carroll v. United States, 267 U.S. 132, 160-61 
(1925) (citations omitted). !

5.3.5.3 Traffic violations !
 A lawful roadside stop begins when a vehicle is pulled over for investigation of a traffic violation.  The 

temporary seizure of driver and passengers ordinarily continues, and remains reasonable, for the duration of 
the stop.  Normally, the stop ends when the police have no further need to control the scene, and inform the 
driver and passengers they are free to leave.  An officer’s inquiries into matters unrelated to the justification 
for the traffic stop, this Court has made plain, do not convert the encounter into something other than a lawful 
seizure, so long as those inquiries do not measurably extend the duration of the stop.  Arizona v. Johnson, 129 
S. Ct. 781, 788 (2009) (citation omitted). !

 Although an officer’s honest belief that a traffic violation has actually been committed in his presence may 
ultimately prove to be incorrect, such a mistaken-but-honest belief may nevertheless demonstrate the 
existence of at least an articulable suspicion and reasonable grounds for the stop.  State v. Webb, 193 Ga. 
App. 2, 4 (1989) (citation omitted). !

5.3.5.3.1 Failure to Signal !
ü Woodward was required to use his signal to alert the officers behind him of his intention to turn right.  Upon 

observing Woodward commit a traffic offense, the officers were authorized to stop him.  …  Once it was 
evident that Woodward had no license or insurance, the officers were empowered to arrest Woodward and to 
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conduct a vehicle search pursuant to lawful arrest, whereupon the cocaine would have been discovered.  
Therefore, any alleged error on the part of the officers in questioning Woodward is overshadowed by the 
inevitable discovery of the cocaine.  Woodward v. State, 245 Ga. App. 409, 410 (2000) (footnotes omitted). !

ü It is clear from the statutory language that the intention of the legislature was that no turn signal is required as 
long as a lane change can be made with reasonable safety.  Otherwise, the use of the phrase “when required” 
would be rendered meaningless.  The stated purpose of the statute is to alert other drivers.  Clearly there is no 
need to alert other drivers when none are present.  This purpose gives meaning to the “when required” phrase 
contained in the statute.  In the instant case, the nearest following car was approximately 100 yards away, and 
there was no evidence to suggest that the road or traffic conditions were such that it was unsafe for the 
defendants to have changed lanes without using a turn signal.  There was no objective basis for a reasonable 
suspicion that the defendant were, or were abut to be, engaged in criminal activity.  No other ground for the 
stop was provided.  Therefore, there was no violation of O.C.G.A. §40-6-123, and no basis for the initial stop 
by Officer Todd.  Thus, the stop was unauthorized.  Bowers v. State, 221 Ga. App. 886, 887-88 (1996) 
(citations omitted). !

ü The trial court ruled that the violation of O.C.G.A. §40-6-123 gave Sergeant Boney an independent valid 
reason to stop the Thunderbird.  However, because this court finds that O.C.G.A. §40-6-123 was not violated, 
Sergeant Boney’s stop of the Thunderbird was invalid unless supported by specific and articulable facts 
sufficient to give rise to a reasonable suspicion that the occupants of the Thunderbird were, or were about to 
be, engaged in criminal activity.  Clark v. State, 208 Ga. App. 896, 898-99 (1993) (citations omitted). !

5.3.5.3.2 Illegal U-Turn !
ü Appellee was originally stopped because he had made a possible illegal u-turn in an apparent effort to evade a 

roadblock; during the course of this traffic stop, the officer observed marijuana in plain view in the interior of 
appellee’s car; and, appellees was then arrested for both the purported traffic offense and the drug offense.  …  
If the officer acting in good faith believes that an unlawful act has been committed, his actions are not 
rendered improper by a later legal determination that the defendant’s actions were not a crime according to a 
technical legal definition or distinction determined to exist in the penal statute.  It is not the officer’s function 
to determine on the spot such matters as, e.g., jurisdiction or the legal niceties in definition of a certain crime, 
for these are matters for the courts.  The question to be decided is whether the officer’s motives and actions at 
the time and under all the circumstances, including the nature of the officer’s mistake, if any, were reasonable 
and not arbitrary or harassing.  State v. Webb, 193 Ga. App. 2, 3-4 (1989) (citation omitted).  !

5.3.5.3.3 Seat Belt Violation !
ü Nothing in O.C.G.A. §40-8-76.1 (f) prevents an officer who stops a motorist for failing to wear as seat belt 

from conducting a reasonable investigation to ensure his safety.  If, during that investigation, the officer sees 
evidence of an unrelated crime, the officer may arrest the motorist for the unrelated crime notwithstanding the 
fact that the motorist originally was stopped for failing to wear a seat belt.  Accordingly, the trial court did not 
err in refusing to suppress evidence of the cocaine on this ground.  Edwards v. State, 239 Ga. App. 44, 46 - 47 
(1999) (citations omitted). !

5.3.5.3.4 Continued Detention After Citation or Warning Issued !
ü Forney initially stopped Rogers for a defective headlight violation, which is a valid reason for stopping a 

motorist.  Although Forney decided to issue a warning rather than a ticket for the violation, he detained 
Rogers to ascertain if Rogers had any outstanding warrants.  When the radio operator indicated that there 
appeared to be an outstanding warrant Rogers and that confirmation of the warrant was being sought, Forney 
continued the detention for a period of time necessary to confirm the warrant.  …  The reason for the 
continued detention was not suspicion of illegal activity but for the legitimate purpose of confirming that a 
warrant for Rogers was outstanding.  Accordingly, the detention of Rogers was authorized.  Rogers v. State, 
253 Ga. App. 863, 864 (2002) (citation omitted). !
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 The traffic stop concluded after issuance of the courtesy warnings and the continued detention of the motorist 
could be justified only by reasonable suspicion of other criminal activity.  Gray v. State, 252 Ga. App. 301, 
303 (2001) (citing State v. Cunningham, 246 Ga. App. 663 (2000)). !

 To justify additional questioning of a driver and the search of a car following a routine traffic stop, an officer 
must have reasonable suspicion of criminal conduct.  Edwards v. State, 239 Ga. App. 44, 45 (1999) (citing  
Parker v. State, 233 Ga. App. 616, 617 – 18 (1998)).   !

5.4 Consent !
ü We do not find appellants’ constitutional rights were violated by any facet of the search and seizure.  That 

State’s evidence showed that Georgia State Trooper Ralston stopped appellants’ vehicle for speeding on July 
4, 1988, in Whitfield County, Georgia.  …  The valid stop for traffic violation permitted the trooper to request 
a search; the validity of the subsequent consensual search is not dependent upon the existence of probable 
cause or suspicion to support the officer’s request to conduct the search.  We are not authorized to disturb the 
trial court’s finding of fact on the issue of consent.  Moon v. State, 194 Ga. App. 777, 777 - 78 (1990) 
(citations omitted). !

5.4.1 Voluntariness !
ü When an officer represents to an accused that a warrant to search will be obtained if consent is refused, and 

does not have probable cause to secure the warrant, then the accused’s consent is invalid.  When Ball entered 
the apartment he was only privy to information Brasher had, and the information was insufficient to obtain a 
search warrant.  We cannot find defendant’s consent was freely given.  The trial court erred in denying the 
defendant’s motion to suppress.  Darby v. State, 216 Ga. App. 781, 783 (1995) (citation omitted). !

5.4.1.1 Test (totality of the circumstances) !
5.4.1.2 Factors !
5.4.1.2.1 Legality of Police Conduct !
ü We find … that the trial court did not err in granting Dukes’ and Sanders’ motion to suppress.  Dukes’ consent 

to search the home was given simultaneously with his illegal arrest and there is no evidence of attenuation of 
the consent from the illegal arrest.  State v. Dukes, 234 Ga. App. 343, 347 (1998) (citation omitted). !

5.4.1.2.2 Attenuation !
ü In evaluating the validity of the consent given in the present circumstances, …, there must be proof both that 

the consent was voluntary and that it was not the product of the illegal detention.  Proof of a voluntary 
consent alone is not sufficient.  The relevant factors include the temporal proximity of an illegal seizure and 
consent, intervening circumstances, and the purpose and flagrancy of the official misconduct.  Bowers v. 
State, 221 Ga. App. 886, 888 (1996) (citation omitted). !

ü In the case sub judice, we find that there was no significant lapse of time between the unlawful detention and 
the consent, that no intervening circumstances dissipated the effect of the unlawful detention and that the 
officer’s conduct had no arguable legal basis.  Therefore, we hold that the consent was the product of the 
illegal detention, and that the taint of the unreasonable stop was not sufficiently attenuated.  Bowers v. State, 
221 Ga. App. 886, 888 (1996) (citations omitted). !

ü We must decide whether Brown’s consent was the product of Wilcox’s illegal entry into his home.  The 
relevant factors include the temporal proximity of an illegal seizure and consent, intervening circumstances, 
and the purpose and flagrancy of the official misconduct.  Whether consent is the product of free will or the 
preceding illegality must be answered on the facts of each case; no single fact is dispositive.  Brown v. State, 
261 Ga. App. 351, 354 - 55 (2003) (citations omitted). !
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ü The trial court must determine the credibility of the witnesses, and this court must affirm that determination 
unless it is clearly erroneous.  Here, the trial court prepared a lengthy and thorough order supporting its 
decision.  In that decision, the court found that the testimony of the law enforcement officers was the most 
credible on the key issues of whether Brown had called Wilcox back into the house after the initial entry and 
on whether Brown gave his consent without any threat or other coercive actions by Wilcox.  Even though 
only a short time elapsed between the illegal entry and the subsequent consent to search, based on the trial 
court’s findings of fact, we hold that the intervening actions sufficient attenuated the link to the illegal entry 
and the subsequent consent.  Under the circumstances, we cannot conclude that the illegal entry was so 
flagrant as to overcome the effect of the intervening circumstances.  Therefore, we hold that Brown’s 
subsequent consent to search was not so tainted by the illegal entry that the evidence should be excluded.  
Brown v. State, 261 Ga. App. 351, 355 (2003). !

5.4.1.2.1 Temporal Proximity of Police Misconduct to Consent !
5.4.2.2.2 Intervening Circumstances !
5.4.2.2.3 Purpose and Flagrancy of Police Misconduct !
5.4.2 Third Party Consent !
ü In a case involving a third party’s consent the search, the State has the burden to prove not only that consent 

was voluntary but that the third party had authority over, and other sufficient relationship to, the premises 
sought to be inspected.  Brown v. State, 261 Ga. App. 351, 353 (2003) (citations omitted). !

5.4.2.1 Authority to Consent !
ü The consent of one who possesses common authority over premises or effects is valid as against the absent 

non-consenting person with whom that authority is shared.  This is so because it is reasonable to expect that a 
co-habitant with the authority to give such consent might, in fact, exercise that authority.  Wilkes was barely 
conscious and unable to give or withhold consent, rendering him the functional equivalent of being absent.  
We therefore conclude that this principle must apply here as well.  Wilkes v. State, 269 Ga. App. 532, 534 
(2004) (citations omitted).  !

ü The type of authority or relationship to the premises by the third party must constitute the following: mutual 
use of the property by persons generally having joint access or control for most purposes, so that it is 
reasonable to recognize that any of the co-habitants has the right to permit the inspection in his own right and 
that the others have assumed the risk that one of their number might permit the common area to be searched.  
Brown v. State, 261 Ga. App. 351, 354 (2003) (citation omitted). !

ü Resolution of this issue requires determining whether the objective facts available to the officer at the time 
would warrant a person of reasonable caution to conclude that the third party had authority over the premises.  
Further, an officer’s belief that a third party has sufficient authority should be based on both the information 
previously obtained in the investigation and the facts and circumstances existent at the time of the search.  
Brown v. State, 261 Ga. App. 351, 354 (2003) (citations omitted). !

ü Here, the only information regarding anyone’s authority to consent to entry that Wilcox had before knocking 
on the door was that the home was Brown’s residence, not Pullen’s.  And the only information in the record 
regarding Pullen’s alleged authority to consent to entry was Wilcox’s testimony that Pullen “appeared to have 
been living – by his presence being there,” and that Pullen said, “yeah, Dan, he’s in the bathroom, and pointed 
down the hall.”  Wilcox made no effort whatsoever to determine if Pullen had authority to consent to search 
Brown’s home.  And the mere presence of a third party who opens the door is insufficient to show the type of 
authority required.  Brown v. State, 261 Ga. App. 351, 354 (2003) (citations omitted). !

5.4.2.2 Voluntariness of Consent !
5.5 Exigent Circumstances 
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!
5.5.1 Emergency situation !
ü In ruling on Culpepper’s motion to suppress, the trial court found that Thomas was satisfied that Culpepper 

was a resident of the apartment and not one of the armed robbers, because Thomas released Culpepper and 
left him outside while Thomas went inside to conduct the search.  The trial court also found that the officers 
searched the apartment without the consent of either Culpepper or his girlfriend; that Culpepper told Thomas 
that the perpetrators were no longer in the apartment; and that the officers heard no movement or other sound 
from inside the apartment that would have indicated that the robbers were still inside the apartment.  
Therefore, the trial court found that the officers did not have reasonable belief that entry into the apartment 
was necessary…. The trial court’s finding that the officers’ entry into the apartment was unjustified was 
supported by some evidence, and the trial court did not err in granting Culpepper’s motion to suppress.  State 
v. Culpepper, 295 Ga. App. 525, 527 - 28 (2009). !

ü An exigent circumstance which does justify the warrantless entry of a private home is the officer’s reasonable 
belief that such action is a necessary response on his part to an emergency situation.  Watson testified he went 
to LeRoy Hall to interview Guillory to determine if he had been involved in the incident.  Watson 
acknowledged that he did not believe there was a bomb in Guillory’s room and that he did not search for one 
there.  He offered no other explanation of exigency for entering Guillory’s dormitory room.  Guillory v. State, 
236 Ga. App. 230, 233 (1999) (footnote omitted). !

5.5.2 Hot pursuit !
ü The critical elements that need to be satisfied in order to establish the “hot pursuit” exception to the warrant 

requirement are (1) continuity of pursuit, and (2) immediacy of pursuit.  As to this issue the record shows that 
Brasher was two car lengths behind the suspect’s vehicle and was not involved in a chase, but just wanted to 
investigate further.  He never turned on his emergency equipment in an attempt to stop the vehicle.  When he 
entered the apartment complex he lost sight of the vehicle.  Upon finding it and determining that the suspects 
were running away from him, he walked to the back of the complex and waited for backup before even 
knocking on the apartment door.  Clearly these facts do not suggest hot pursuit, but rather an officer following 
a hunch.  The claim of exigent circumstances is without merit.  Darby v. State, 216 Ga. App. 781, 782 - 83 
(1995) (citations omitted). !

5.6 Forceful Extraction of Evidence from a Defendant !
5.6.1 DUI (see implied consent outline) !
5.6.2 Heimlich maneuver !
ü Although forceful extraction of contraband from a criminal suspect implicates the Fourth Amendment and 

should be avoided whenever possible, a criminal suspect does not have a right to destroy evidence and the 
police are authorized to use reasonable but not excessive force in preventing the destruction or concealment 
of evidence.  Since nothing in the record indicates that Officer Barnes’ use of “a Heimlich Maneuver” was so 
shocking to the conscience as to violate defendant’s Fourth Amendment rights, we find no error in the trial 
court’s denying defendant’s motion to suppress.  Merriweather v. State, 228 Ga. App. 246, 248 (1997) 
(citations omitted). !

5.7 Inevitable Discovery !
ü Under the inevitable discovery doctrine, if the State shows by a preponderance of the evidence that illegally 

obtained evidence would have been discovered inevitably by lawful means, the evidence is admissible.  The 
information the sheriff’s department received prompting its arrival at Wilkes’s home was not illegally 
obtained, and the investigators would have discovered the bloody bags and their contents once they arrived on 
the scene.  The inevitable discovery doctrine therefore applies as well.  The warrantless search was not 
unlawful, and the trial court did not err in denying Wilkes’s motion to suppress on this ground.  Wilkes v. 
State, 269 Ga. App. 532, 535 (2004) (citation omitted). 
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!
5.8 Plain View !
ü Our review of the approximately 15-minute video recording of the premises, which were viewed by the trial 

court, supports the officers’ testimony that guns, shell casings, significant amounts of cash, and items 
appearing to be crack cocaine, all of which, under the circumstances, would present probable cause as being 
contraband or evidence of the crime of Deputy Whitehead’s shooting, were in plain view.  As the examination 
of the crime scene by the officer did not exceed constitutional bounds, the trial court’s order limiting 
admissibility to items seized incident to Fair’s arrest and in plain view during the processing of the crime 
scene was not error.  Fair v. State, 284 Ga. 165, 176 (2008) (citation omitted). !

ü Sergeant Gatlin was called because a homicide had occurred within the jurisdiction of the Macon Police 
Department.  The record shows that, with the assistance of crime scene investigators from the Bibb County 
Sheriff’s Office, Sgt. Gatlin gathered and processed the evidence over the course of a four to five hour period.  
The fact that Sgt. Gatlin, who had training in processing crime scenes, physically collected the evidence that 
the executing officers had discovered earlier did not diminish the lawfulness of the seizures.  Fair v. State, 284 
Ga. 165, 176 (2008) (citation omitted). !

ü A warrant-less search is legitimate under the plain view exception only where the incriminating character of 
the item is immediately apparent.  The piece of paper Brown dropped could not immediately be seen to be 
incriminating: it was only after Officer Richardson examined the paper that the contraband was discovered.  
We reject the argument that an innocuous object can be deemed incriminating under the plain view exception 
solely by virtue of an act of concealment or furtive movement.  Accordingly, the warrantless search of 
Brown’s car was not valid under the plain view exception.  Brown v. State, 269 Ga. 830, 831 (1998) (citations 
omitted). !

ü When Ward approached the car, he observed through the window, by the light of the police flashlights, what 
appeared to him to be some sort of interchange between the Claffeys with their hands below his line of sight 
in which they passed some object between themselves and then appellant appeared to be trying to hid an 
object in the floorboard area.  When the car door opened, Ward immediately smelled marijuana and observed 
in plain view on the floorboard a clear plastic bag containing what appeared to be marijuana.  The officer was 
not required to ignore it.  It was properly seized.  Claffey v. State, 209 Ga. App. 455, 456-57 (1993) (citation 
omitted). !

ü The plain view doctrine will support a warrantless search and seizure if the agents are lawfully in position to 
obtain the view, the discovery is inadvertent, and the object viewed is immediately seen to be incriminating.  
State v. Webb, 193 Ga. App. 2, 4 (1989) (citation omitted). !

ü An officer is where he is entitled to be so long as he has not violated the defendant’s Fourth Amendment 
rights in process of establishing his vantage point.  The viewing itself need not be motivated by any 
articulable suspicion.  Since the original investigatory stop of appellees was authorized, the officer was 
clearly in a lawful position when he viewed the interior of the vehicle.  The use of a flashlight to expose to 
better light what would otherwise be visible to one who simply looks through the car window does not make 
the viewing any more of a search or any less of a plain view.  The discovery was inadvertent even though the 
officer may have suspected that he would find incriminating evidence when he looked in appellee’s vehicle.  
The objects viewed by the officer were immediately seen to be incriminating.  The presence of the partially 
smoked marijuana cigarette alone incriminated appellees and furnished probable cause for the arrest.  The 
hemostat and the odor of marijuana were likewise incriminating.  An officer need not rely on sight but any of 
his senses may be used.  State v. Webb, 193 Ga. App. 2, 4 - 5 (1989) (citations omitted). !

ü Immediately after the investigatory stop, the plain view doctrine came into effect with the smelling of the 
odor of marijuana and observing the paraphernalia and the marijuana cigarette in the automobile.  Thus, 
neither the stopping of appellees nor the observation of certain items of property in plain view tainted any 
subsequent search of appellee’s vehicle.  State v. Webb, 193 Ga. App. 2, 5 (1989) (citations omitted). !

5.9 Police – Citizen encounters 
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!
ü Three tiers of police-citizen encounters exist: (1) communication between police and citizens involving no 

coercion or detention and therefore with the compass of the Fourth Amendment, (2) brief seizures that must 
be supported by reasonable suspicion, and (3) full-scale arrests that must be supported by probable cause.  
White v. State, 267 Ga. App. 200, 201 (2004) (footnotes omitted). !

ü Supreme Court holdings sculpt out, at least theoretically, three tiers of police-citizen encounters:  (1) 
communication between police and citizens involving no coercion or detention and therefore without the 
compass of the Fourth Amendment, (2) brief seizures that must be supported by reasonable suspicion, and (3) 
full-scale arrests that must be supported by probable cause.  Under the first tier, a police officer may approach 
an individual and ask a few questions without triggering Fourth Amendment scrutiny.  The second tier occurs 
when the officer actually conducts a brief investigative Terry stop of the citizen.  In this level, a police officer, 
even in the absence of probable cause, may stop persons and detain them briefly, when the officer has a 
particularized and objective basis for suspecting the persons are involved in criminal activity.  The third tier is 
an actual or de facto arrest which requires probable cause and involves restraint of one’s liberty.  Lewis v. 
State, 233 Ga. App. 560 (1998) (citations omitted). !

5.9.1 Voluntary communication between police and citizens !
ü In the first level, police officers may approach citizens, ask for identification, and freely question the citizen 

without any basis or belief that the citizen is involved in criminal activity, as long as the officers do not detain 
the citizen or create the impression that the citizen may not leave.  White v. State, 267 Ga. App. 200, 201 
(2004) (footnotes omitted). !

ü A Fourth Amendment seizure only occurs when, in view of all the circumstances surrounding the incident, a 
reasonable person believes that he is not free to leave.  The record supports the trial court’s conclusion that no 
Fourth Amendment seizure resulted when Branham asked White whether he had any drugs.  The evidence 
presented at trial and at the hearing on the motion to suppress shows that the officers drove into a place of 
business open to the general public and were asked by White if they needed a car wash.  Suspicious of 
White’s behavior during the conversation, Branham inquired whether White had any drugs.  According to 
Branham, White was free to walk away from the conversation at that point, and White has pointed to no 
evidence of coercion.  …  Branham’s initial questions to White resulted in a first-tier encounter, rather than a 
detention subject to Fourth Amendment protection.  Accordingly, the trial court properly denied White’s 
motion to suppress.  White v. State, 267 Ga. App. 200, 202 (2004) (footnotes omitted). !

ü The uncontradicted evidence demonstrates that Perez voluntarily stopped to speak with the agent at the 
agent’s request.  The agent was dressed in plainclothes, displayed a badge but no weapon, and did not 
threaten Perez or use other than a conversational tone of voice.  He informed Perez on two separate occasions 
that he was not under arrest.  This case therefore does not involve a Terry stop requiring articulable suspicion 
on the part of the police officer but merely a “first tier” police-citizen encounter without coercion or 
detention.  In such a situation, even when officers have no basis for suspecting a particular individual, they 
may generally ask questions of that individual; and request consent to search – as long as the police do not 
convey a message that compliance with their requests is required.  Perez v. State, 249 Ga. App. 399, 401 
(2001) (citation omitted). !

ü When the agent asked Perez if he could search his person and luggage, Perez replied, “Yeah, yeah, go ahead.”  
Not only did Perez consent to the search of his person, he gave separate, nonverbal consent to the search of 
his shoes and never attempted to withdraw or revoke his consent.  Until this time, Perez had been stopped for 
only a brief police-citizen “first-tier” inquiry, and the agent had done nothing to create a coercive atmosphere.  
Viewed under a totality of the circumstances, Perez’s consent was voluntary and, once given, remained in 
effect until revoked.  Perez v. State, 249 Ga. App. 399, 402 (2001) (citations omitted). !

ü Consent to a request to search a person could not reasonably be understood to allow search of all body 
cavities, or even removal of defendant’s clothing.  Perez v. State, 249 Ga. App. 399, 402 (2001) (citation 
omitted). !
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5.9.2 “Terry Stop”  7!
5.9.2.1 General rule !
ü Stop and frisk is constitutionally permissible if two conditions are met.  First, the investigatory stop must be 

lawful.  That requirement is met in an on-the-street encounter, Terry determined, when the police officer 
reasonably suspects that the person apprehended is committing or has committed a criminal offense.  Second, 
to proceed from a stop to a frisk, the police officer must reasonably suspect that the person stopped is armed 
and dangerous.  Arizona v. Johnson, 129 S. Ct. 781, 784 (2009). !

ü Some seizures admittedly covered by the Fourth Amendment constitute such limited intrusions on the 
personal security of those detained and are justified by such substantial law enforcement interests that they 
may be made on less than probable cause, so long as police have an articulable basis for suspecting criminal 
activity.  In these cases the court applies the ultimate standard of reasonableness embodied in the Fourth 
Amendment.  The general rule is that every arrest, and every seizure having the essential attributes of a 
formal arrest, is unreasonable unless it is supported by probable cause.  Exceptions for limited intrusions may 
be justified by special law enforcement interests are not confined to the momentary, on-the-street detention 
accompanied by a frisk for weapons involved in Terry.  Therefore, in order to decide whether a case is 
controlled by the general rule, it is necessary to examine both the character of the official intrusion and its 
justification.  See  Michigan v. Summers, 452 U.S. 692, 700 - 01 (1981). !

ü The second tier occurs when the officer actually conducts a brief investigative Terry stop of the citizen.  In 
this level, a police officer, even in the absence of probable cause, may stop persons and detain them briefly, 
when the officer has a particularized and objective basis for suspecting the persons are involved in criminal 
activity.  White v. State, 267 Ga. App. 200, 201-02 (2004) (footnotes omitted). !

ü A stop under the Fourth Amendment occurs, based on the totality of the circumstances, when a reasonable 
person would have believed that he was not free to leave, that is, whether the police conduct would have 
communicated to a reasonable person that the person was not free to decline the officer’s request or otherwise 
terminate the encounter.  Lewis v. State, 233 Ga. App. 560, 561(1998). !

5.9.2.2 Circumstances amounting to articulable suspicion  !
ü Branham’s encounter with White escalated to a second-tier stop when Branham grabbed White’s hand.  But 

given White’s statement regarding his possession of a “nick weed,” Branham had reasonable suspicion at that 
point to suspect that White was involved in criminal activity.  White v. State, 267 Ga. App. 200, 202 (2004) 
(footnote omitted).  !

ü The question of whether reasonable suspicion exists to stop the vehicle must be measured by current 
knowledge, i.e. at the moment the stop is made and not hindsight.  The police did not stop Lewis until they 
had witnessed or had knowledge of at least five indicia which contributed to an articulable suspicion of 
criminal activity: (a) Two men in a vehicle had just exited an abandoned, unlit development known for drug 
trafficking, late at night.  This area had no buildings and had at times been posted for trespassing.  The men 
had no apparent legitimate reason for being there.  (b) As soon as the police drove behind the car, Lewis 
reacted with conduct of avoidance by immediately pulling over to the curb behind another vehicle.  Then, 
when the police did not pass but were pulling up behind him, he immediately backed up, in an apparent 
attempt to leave the police.  The police saw this behavior as erratic.  (c) Lewis was driving a vehicle with a 
New Jersey license plate in an area where the residents and their kin were known by the officer to be from 
Georgia and the have Georgia plates on their vehicles.  (d) The residence which Lewis chose to sop in front of 
was one in which the officers had made numerous drug arrests.  (e) As the police were pulling in behind 
Lewis, and as they were activating the blue light, the passenger at the same time jumped out and began 
walking away into the yard, apparently to distance himself from the police.  The investigatory Terry stop of 
Lewis at that point was based on a reasonable, articulable suspicion of criminal activity and was not arbitrary 

  Terry v. Ohio, 392 U.S. 1 (1968).7
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or harassing.  The denial of the motion to suppress evidence of what was found in the car and on Lewis’s 
person was not error.  Lewis v. State, 233 Ga. App. 560, 561(1998) (citations omitted). !

ü In the case subjudice, Officer Barnes not only testified that he observed defendant standing at an intersection 
known for illegal drug activity, he testified that he observed defendant display something to the driver of an 
illegally stopped car and  that he observed defendant abruptly turn and walk away when the officers’ police 
cruiser appeared.  Officer Barnes also testified that he observed defendant holding money in his hand 
immediately after the suspected drug transaction and that he watched defendant place an object in his mouth 
while turning away from the stopped vehicle.  Officer Kelker testified that he perceived this object to be the 
paper towel he observed defendant displaying to the driver of the stopped car a few moments earlier and that 
he watched as defendant “balled it up, tossed it in his mouth and began to walk away.”  This evidence, and 
Officer Barnes’ testimony that drug dealers often operate in the manner he observed defendant operating, 
authorizes reasonable suspicion that defendant was engaged in illegal drug activities and, thus, sustains 
Officers Barnes’ and Kelker’s brief stop and detention of defendant to determine the purpose of his nighttime 
activities in are known for illegal drug transactions.  Merriweather v. State, 228 Ga. App. 246, 247 (1997) 
(citation omitted). !

 Trooper Ogden testified that he conducted a pat-down of defendant strictly for safety.  The suspicions of 
Trooper Ogden that defendant might be bringing contraband into Georgia were reasonably aroused by the 
conflicting stories given by the nervous driver and defendant as to the purpose of their short visit to Florida 
and the time spent there.  Accordingly, Trooper Ogden was authorized to conduct a minimally intrusive pat-
down to determine whether defendant was armed.  Howard v. State, 220 Ga. App. 579, 581 (1996) (citations 
omitted). !

5.9.2.3 Circumstances not amounting to articulable suspicion !
5.9.2.4 Frisk !
5.9.2.4.1 General rule !
 A frisk involves the patting-down of a person’s outer clothing by a police officer.  Unlike a full search, a frisk 

is conducted solely for the purpose of insuring the safety of the officer and of others nearby, not to procure 
evidence for use at a subsequent trial.  It must therefore be confined in scope to an intrusion reasonably 
designed to discover guns, knives, clubs, or other hidden instruments for the assault of the police officer.  In 
other words, an extended search, exceeding the purpose of the frisk, would be constitutionally unreasonable, 
and any evidence thereby obtained must be excluded.  …  A two step process must ordinarily be followed: (1) 
the officer must pat down first, and (2) then intrude beneath the surface only if he comes upon something 
which feels like a weapon.  An officer who exceeds the pat-down without first discovering an object which 
feels reasonably like a knife, gun, or club must be able to point to specific and articulable facts which 
reasonably support a suspicion that the particular suspect is armed with an atypical weapon which would feel 
like the object felt during the pat-down.  Clark v. State, 208 Ga. App. 896, 900-01 (1993) (quoting Brown v. 
State, 181 Ga. App. 768, 770-71 (1987)). !

 The record herein is completely devoid of testimony or facts showing the Sergeant Boney found something 
that felt like a weapon before he intruded into the pockets of Clark’s shorts, after Clark had already removed 
the bulge caused by a large sum of money.  Such an intrusion, which revealed only cigarette rolling papers 
and two marijuana cigarettes was not supported by a reasonable suspicion that these items were some atypical 
weapon.  Since the weapons search was not conducted within constitutionally permissible bounds, the seizure 
of the drugs cannot be justified on this basis.  Clark v. State, 208 Ga. App. 896, 901 (1993). !

5.9.2.4.2 Plain feel doctrine !
ü Assuming without deciding that the officer reasonably believed a Terry pat-down search was necessary to 

protect him from attack, the search conducted exceeded the bounds of the plain feel corollary to the plan view 
doctrine.  Under the plain feel doctrine, an officer can seize contraband which is plainly identified through the 
officer’s sense of touch during a valid Terry pat-down.  If a police officer lawfully pats down a suspect’s outer 
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clothing and feels an object whose contour or mass makes its identity immediately apparent, there has been 
no invasion of the suspect’s privacy beyond that already authorized by the officer’s search for weapons; if the 
object is contraband, its warrantless seizure would be justified by the same practical considerations that inhere 
in the plain-view context.  Boatright v. State, 225 Ga. App. 181, 182 (1997) (citations omitted). !

ü Taking the officer’s testimony at face value, we find that the object’s contour did not make its identity 
immediately apparent to the officer, even after he palpated the defendant’s pocket.  Accordingly, his continued 
exploration of the defendant’s pocket was not authorized under the plain feel doctrine.  …  The trial court 
therefore erred in not granting Boatright’s motion to suppress.  Boatright v. State, 225 Ga. App. 181, 182 
(1997) (citation omitted). !

 If contraband is identified through an officer’s sense of touch in the course of a lawful “Terry” pat-down, it 
may be seized.  The rationale is that if a police officer lawfully pats down a suspect’s outer clothing and feels 
an object whose contour or mass makes its identity immediately apparent, there has been no invasion of the 
suspect’s privacy beyond that already authorized by the officer’s search for weapons; if the object is 
contraband, its warrantless seizure would be justified by the same practical considerations that inhere in the 
plan view context.  In the case sub judice, defendant is quite correct that Trooper Ogden never expressly 
testified whether he thought the bulge in defendant’s pants was a weapon or whether he thought it was 
contraband.  But the videotape of this pat-down indicates that the suspicious (and possibly dangerous) nature 
of the bulge was immediately apparent to Trooper Ogden.  Given the stern warning Trooper Ogden gave 
defendant to keep his hands on the car the second the pat-down began, the inference is authorized that 
defendant resisted the pat-down, adding a sense of urgency to the circumstances.  We agree with the trial 
court that the plastic bag containing nearly three ounces of cocaine which defendant concealed in his groin 
was properly admitted under the Fourth Amendment’s “plain feel” or “plain touch” exception.  Howard v. 
State, 220 Ga. App. 579, 582 (1996) (citations omitted). !

5.9.3 Arrest (see paragraph 3.2) !
5.10 Probation (waiver of 4th amendment rights as condition of probation) !
5.10.1 Valid waiver !
5.10.1.1 Consent to waiver as a condition of probation !
5.10.1.2 Did not object to waiver as a condition of probation !
5.10.2 Invalid waiver !
5.10.3 Basis for search !
5.10.3.1 Search allowed !
5.10.3.2 Search not allowed !
5.10.4 Scope of search !
5.11 Profiling (racial profiling) !
ü The mere fact that defendant’s race and gender were different from the race and gender of the driver of the 

illegally parked car does not demand a finding that Officer Barnes’ and Officer Kelker’s reasons for stopping 
defendant were racially motivated.  Merriweather v. State, 228 Ga. App. 246, 247 - 48 (1997). !

5.12 Work spaces (desks, filing cabinets, offices, etc.) !
ü The [evidence of record established] that the desk and filing cabinet in question were used exclusively by the 

defendant, that he regularly kept personal items in them, and that the defendant’s employer did not have any 
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regulation or policy discouraging employees from storing personal items in their desks and file cabinets….  In 
light of the foregoing … we conclude that the search of Harper’s desk at work invaded a reasonable 
expectation of privacy and, therefore, that the warrant requirement applied…. Because a warrant was required 
for the search of Harper’s desk at work, because the warrant authorizing the search was issued without a 
showing of probable cause, because no exception to the warrant requirement has been shown, and because 
Georgia does not have a good faith exception to the search warrant requirement, the fruits of the search of the 
desk must be suppressed.  Harper v. State, 208 Ga. 102, 106 - 107 (2008) (citations omitted). !

6. Unconstitutional Statute, Effect of !
ü The unconstitutionality of the statute does not, …, require the grant of the motion to suppress the evidence 

resulting from the traffic stop.  … Police are charged to enforce laws unless they are declared 
unconstitutional.  The enactment of a law forecloses speculation by enforcement officers concerning its 
constitutionality.   … That O.C.G.A. §40-8-73.1 is unconstitutional does not, of itself, require suppression of 
the evidence seized during the traffic stop.  Ciak v. State, 278 Ga. 27, 29-30 (2004) (citations omitted). !

7. Procedure !
7.1. Motion !
§ shall be in writing and O.C.G.A. §17-5-30(b)  !
§ state facts showing that the search and seizure were unlawful.  O.C.G.A. §17-5-30(b) !
§ The motion shall be made only before a court with jurisdiction to try the offense.   O.C.G.A. §17-5-30(c).  !
§ If a criminal accusation is filed or if an indictment or special presentment is returned by a grand jury, the 

motion shall be made only before the court in which the accusation, indictment, or special presentment is 
filed and pending.  O.C.G.A. §17-5-30(c)   !

7.2. Hearing !
7.2.1. The judge shall receive evidence out of the presence of the jury on any issue of fact necessary to determine 

the motion; and  !
ü In reviewing the trial court’s ruling on a motion to suppress, appellate courts follow three principles:  First, 

when a motion to suppress is heard by the trial judge, that judge sits as the trier of facts.  The trial judge hears 
the evidence, and his findings based upon conflicting evidence are analogous to the verdict of a jury and 
should not be disturbed by a reviewing court if there is any evidence to support them.  Second, the trial 
court’s decision with regard to questions of fact and credibility must be accepted unless clearly erroneous.  
Third, the reviewing court must construe the evidence most favorably to upholding the trial court’s findings 
and judgment.  White v. State, 267 Ga. App. 200, 201 (2004) (footnotes omitted).   !

7.2.2. The burden of proving that the search and seizure were lawful shall be on the state.  !
7.3. Remedy !
7.3.1. Return of property !
§ return of property, the possession of which is not otherwise unlawful, and O.C.G.A. §17-5-30(a)  !
7.3.2. Suppress evidence !
ü Evidence should be suppressed only if it can be said that the law enforcement officer had knowledge, or may 

properly charged with knowledge, that the search was unconstitutional under the Fourth Amendment.  
Herring v. United States, 129 S. Ct. 695, 701 (2009) (citations omitted). 
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!
7.3.2.1 General rule  !
§ to suppress as evidence anything so obtained.  O.C.G.A. §17-5-30(a). !
ü The Fourth Amendment protects the right of the people to be secure in their persons, houses, papers, and 

effects, against unreasonable searches and seizures, but contains no provision expressly precluding the use of 
evidence obtained in violation of its commands.  Nonetheless, our decisions establish an exclusionary rule 
that, when applicable, forbids the use of improperly obtained evidence at trial.  We have stated that this 
judicially created rule is designed to safeguard Fourth Amendment rights generally through its deterrent 
effect.  Herring v. United States, 129 S. Ct. 695, 699 (2009) (citations omitted). !

ü The Fourth Amendment, …, guarantees that no person shall be subjected to unreasonable searches and 
seizures, and says nothing about excluding their fruits from evidence; exclusion comes by way of deterrent 
sanction rather than to avoid violation of the substantive guarantee.  Inadmissibility has not been automatic, 
therefore, but we have instead applied an exclusionary-rule balancing test.  Kansas v. Ventris, 129 S. Ct. 1841, 
1845 (2009).  !

ü The warrant requirement for an arrest in the home is imposed to protect the home, and anything incriminating 
law enforcement officer gain as a result of an illegal arrest taking place in the home should be excluded to 
deter such conduct.  Boatright v. State, 225 Ga. App. 181, 185 (1997) (citation omitted).   !

7.3.2.2 Technical violations do not result in suppression of evidence !
§ No search warrant shall be quashed or evidence suppressed because of a technical irregularity not affecting 

the substantial rights of the accused.  O.C.G.A. §17-5-31.  !
ü Suppression is not an automatic consequence of a Fourth Amendment violation.  Instead, the question turns 

on the culpability of the police and the potential of exclusion to deter wrongful police conduct.  Here the error 
was the result of isolated negligence attenuated from the arrest.  We hold that in these circumstances the jury 
should not be barred from considering all evidence.  Herring v. United States, 129 S. Ct. 695, 698 (2009). !

ü The fact that a Fourth Amendment violation occurred – i.e., that a search or arrest was unreasonable – does 
not necessarily mean that the exclusionary rule applies.  Indeed, exclusion has always been our last resort, not 
our first impulse, and our precedents establish important principles the constrain application of the 
exclusionary rule.  First, the exclusionary rule is not an individual right and applies only where it results in 
appreciable deterrence.  We have repeatedly rejected the argument that exclusion is a necessary consequence 
of a Fourth Amendment violation.  Instead we have focused on the efficacy of the rule in deterring Fourth 
Amendment violations in the future.  In addition, the benefits of deterrence must outweigh the costs.  We have 
never suggested that the exclusionary rule must apply in every circumstance in which it might provide 
marginal deterrence.  To the extent that application of the exclusionary rule could provide some incremental 
deterrent, that possible benefit must be weighed against its substantial social costs.  The principal cost of 
applying the rule is, of course, letting guilty and possibly dangerous defendants go free – something that 
offends the basic concepts of the criminal justice system.  The rule’s costly toll upon truth-seeking and law 
enforcement objectives presents a high obstacle for those arguing its application.  Herring v. United States, 
129 S. Ct. 695, 700 - 01 (2009) (citations omitted). !

ü The exclusionary rule did not apply when a warrant was invalid because a judge forgot to make clerical 
corrections to it.  Herring v. United States, 129 S. Ct. 695, 701 (2009) (citation omitted). !

ü A mistake made by a judicial employee could not give rise to exclusion for three reasons: The exclusionary 
rule was crafted to curb police rather than judicial misconduct; court employees were unlikely to try to 
subvert the Fourth Amendment; and most important, there was no basis for believing that application of the 
exclusionary rule in those circumstances would have an significant effect in deterring the errors.  Herring v. 
United States, 129 S. Ct. 695, 701 (2009) (citation omitted). !
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ü To trigger the exclusionary rule, police conduct must be sufficiently deliberate that exclusion can 
meaningfully deter it, and sufficiently culpable that such deterrence is worth the price paid by the justice 
system.  As laid out in our cases, the exclusionary rule serves to deter deliberate, reckless, or grossly negligent 
conduct, or in some circumstances recurring or systemic negligence.  The error in this case does not rise to 
that level.  Herring v. United States, 129 S. Ct. 695, 702 (2009). !

ü We do not suggest that all recordkeeping errors by the police are immune from the exclusionary rule.  In this 
case, however, the conduct at issue was not so objectively culpable as to require exclusion.  The marginal or 
nonexistent benefits produced by suppressing evidence obtained in objective reliance on a subsequently 
recalled warrant cannot justify the substantial costs of exclusion.  See  Herring v. United States, 129 S. Ct. 
695, 703 (2009). !

ü In light of our repeated holdings that the deterrent effect of suppression must be substantial and outweigh any 
harm to the justice system, we conclude that when police mistakes are the result of negligence such as 
described here, rather than systemic error or reckless disregard of constitutional requirements, any marginal 
deterrence does not pay its way.  In such case the criminal should not go free because the constable has 
blundered.  Herring v. United States, 129 S. Ct. 695, 704 (2009) (citations omitted). !

7.3.2.3 Good faith exception  !
ü Our good-faith inquiry is confined to the objectively ascertainable question whether a reasonably well trained 

officer would have known that the search was illegal in light of all of the circumstances.  These circumstances 
include a particular officer’s knowledge and experience, but that does not make the test nay more subjective 
than the one for probable cause, which looks to an officer’s knowledge and experience.  Herring v. United 
States, 129 S. Ct. 695, 703 (2009) (citations omitted). !

ü Georgia’s exclusionary rule is codified at O.C.G.A. §17-5-30, and it provides for the suppression of evidence 
obtained by an unlawful search and seizure conducted either with or without a warrant.  Unlike the federal 
law, there is no good-faith exception to this exclusionary rule in Georgia.  Boatright v. State, 225 Ga. App. 
181, 183 (1997) (citation omitted). !

7.3.2.4 Use of suppressed evidence for impeachment !
ü Tainted evidence – evidence whose very introduction does not constitute the constitutional violation, but 

whose obtaining was constitutionally invalid – is admissible for impeachment.  Kansas v. Ventris, 129 S. Ct. 
1841, 1847 (2009) (citations omitted). !

7.3.2.5 “Fruit of the poisonous tree” !
ü Because the evidence that flowed from Mercer’s statement and Champion’s arrest resulted from a statutorily 

invalid detention, that evidence is incompetent as well as inadmissible and therefore could not be introduced 
at a later trial.  The inadmissible evidence was all the State had to prove their case; thus, the evidence against 
Mercer and Champion was insufficient for a rational trier of fact to find them guilty beyond a reasonable 
doubt of the offenses charged.  Mercer v. State, 251 Ga. App. 465, 469 (2001) (citation omitted). !

ü The officers who arrested Boatright in his home had no valid warrant.  There is no evidence of exigent 
circumstances, and no evidence of Boatright’s consent to let the officers enter his home and arrest him.  As 
Boatright’s permission to search his home was given simultaneously with his illegal arrest, there is likewise 
no evidence of attenuation of the consent from the illegal arrest, as argued by the State.  Boatright was 
involuntarily detained when he consented to the search, and even construing the evidence most favorably to 
uphold the trial court’s findings, the is no evidence that Boatright’s consent was anything other than a product 
of the illegal detention.  Accordingly, the search must be suppressed, and the trial court erred in not granting 
Boatright’s motion to suppress.  Boatright v. State, 225 Ga. App. 181, 185 (1997) (citation omitted). 


