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1. General rule, Recidivist Punishment Pursuant to O.C.G.A. §17-10-7 
 
1.1 Definition of prior conviction 
 
§ For the purpose of this Code section, conviction of two or more crimes charged on separate counts of one 

indictment or accusation, or in two or more indictments or accusations consolidated for trial, shall be deemed 
to be only one conviction. 

 
ü Although the trial court accepted guilty pleas on both charges and imposed sentences on the same date, the 

record here indicates there was no consolidation, as there were separate indictments, and separate sentencing 
orders were entered as to each indictment.  Further, the fact that Crutchfield’s sentences for these two 
offenses ran consecutively rather than concurrently also supports the conclusion that there were two separate 
convictions…. Finally, the two convictions arose from different crimes committed on different dates, which 
also militates against finding consolidation…. We cannot conclude that the indictments were consolidated for 
trial simply because the trial court, as an administrative convenience, used the same waiver form with respect 
to both guilty pleas.  Crutchfield v. State, 295 Ga. App. 490, 494 – 95 (2009) (citations omitted).  

 
ü Three prior convictions were relied upon by the state for purposes of sentencing Mims as a recidivist, a 1988 

conviction of the Georgia Controlled Substances Act, and two 1991 indictments to which Mims pled guilty 
and was sentenced on October 17, 1991.  The fact that the sentences were entered on the same day and that he 
sentences on the possession charges ran concurrent with the other sentence does not require the conclusion 
that the three prior convictions had been consolidated for trial within the meaning of O.C.G.A. §17-10-7.  
Mims v. State, 225 Ga. App. 331, 332 (1997) (citations omitted). 

 
1.2 O.C.G.A. §17-10-7 (a), Effect of prior felony conviction 
 
1.2.1 Length of sentence  
 
§ …, any person convicted of a felony offense in this state or having been convicted under the laws of any 

other state or of the United States of a crime which if committed within this state would be a felony and 
sentenced to confinement in a penal institution, who shall afterwards commit a felony punishable by 
confinement in a penal institution, shall be sentenced to undergo the longest period of time prescribed for the 
punishment of the subsequent offense of which he or she stands convicted, … O.C.G.A. §17-10-7 (a). 

 
1.2.1.1 General rule   
 
ü Under the general recidivist statute, O.C.G.A. §17-10-7(a), the trial court was required to sentence Wallace to 

the longest period of time prescribed for the punishment of aggravated assault (20 years under O.C.G.A. 
§16-5-21(b)); for possession of a firearm during the commission of a felony (five years under O.C.G.A. §16-
11-106(b)); and for possession of a firearm by a convicted felon (five years under O.C.G.A. §16-11-131(b)).  
Wallace received consecutive sentences totaling 30 years.  It follows that the sentence imposed is within the 
limits prescribed by law.  Wallace v. State, 216 Ga. App. 718, 720 (1985) (citation omitted). 

 
1.2.1.2 Life sentence  
 
ü O.C.G.A. §17-10-7(a) provides that where an individual is convicted of a felony following a prior felony 

conviction, he “shall be sentenced to undergo the longest period of time prescribed for the punishment of the 
subsequent offense of which he stands convicted, provided that, unless otherwise provided by law, the trial 
judge may, in his or her discretion, probate or suspend the maximum sentence prescribed for the offense.”  
The maximum sentence in this case is life.  O.C.G.A. §16-6-1(b).  State v. Scott, 265 Ga. App. 387, 388 
(2004). 

 
ü Because Scott had been convicted of prior felonies and the offense of rape is also a felony, the maximum 

sentence of life was mandatory under O.C.G.A. §17-10-7(a).  While that section gives a trial judge discretion 
to probate or suspend the maximum sentence, such discretion applies “unless otherwise provided by law.  
This court has long held that O.C.G.A. §17-10-1, governing probation and suspension of sentences, does not 
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apply to life sentences.  Thus, under O.C.G.A. §17-10-7(a), where the maximum penalty is life in prison, the 
trial court lacks discretion to probate or suspend any part of the sentence.  State v. Scott, 265 Ga. App. 387, 
388 (2004) (citations omitted). 

 
1.3 O.C.G.A. §17-10-7 (b), Rule for serious violent felonies  
 
1.3.1 Definition of serious violent felony  
 
§ The term “serious violent felony” means: (1) Murder or felony murder, as defined in O.C.G.A. §16-5-1; (2) 

Armed robbery, as defined in O.C.G.A. §16-8-41; (3) Kidnapping, as defined in O.C.G.A. §16-5-40; (4) 
Rape, as defined in O.C.G.A. §16-6-1; Aggravated sodomy, as defined in O.C.G.A. §16-6-2; Aggravated 
child molestation, as defined in O.C.G.A. §16-6-4 (c)1; or Aggravated sexual battery, as defined in O.C.G.A. 
§16-6-22.2. O.C.G.A. §16-10-6.1 (a). 

 
1.3.2 Recidivist sentencing for serious violent felonies 
  
§ Any person who has been convicted of a serious violent felony in this state or who has been convicted under 

the laws of any other state or of the United States of a crime which if committed in this state would be a 
serious violent felony and who after such first conviction subsequently commits and is convicted of a serious 
violent felony for which such person is not sentenced to death shall be sentenced to imprisonment for life 
without parole. Any such sentence of life without parole shall not be suspended, stayed, probated, deferred, 
or withheld, and any such person sentenced pursuant to this paragraph shall not be eligible for any form of 
pardon, parole, or early release administered by the State Board of Pardons and Paroles or for any earned 
time, early release, work release, leave, or any other sentence-reducing measures under programs 
administered by the Department of Corrections, the effect of which would be to reduce the sentence of life 
imprisonment without possibility of parole, except as may be authorized by any existing or future provisions 
of the Constitution.  O.C.G.A. §17-10-7 (b) (2).   

 
1.4 O.C.G.A. §17-10-7 (c), Effect of three or more prior felony convictions  
 
1.4.1 Length of sentence  
 
1.4.1.1 General rule  
 
§ Except as otherwise provided in subsection (b) of this Code section, any person who, after having been 

convicted under the laws of this state for three felonies or having been convicted under the laws of any other 
state or of the United States of three crimes which if committed within this state would be felonies, commits 
a felony within this state other than a capital felony must, upon conviction for such fourth offense or for 
subsequent offenses, serve the maximum time provided in the sentence of the judge based upon such 
conviction and shall not be eligible for parole until the maximum sentence has been served.  O.C.G.A. §17-
10-7 (c).   

 
1.4.1.2 Life Sentence  
 
ü Since murder is a capital felony and O.C.G.A. §17-10-7(c) expressly excepts from its purview capital 

felonies, it follows that a sentence under that Code section is a punishment which the law does not allow to 
be imposed for murder.  …  A sentence which is not allowed by law is void and its illegality may not be 
waived.  That being so, the sentence of life imprisonment without possibility of parole must be vacated and 
the case remanded to the trial court with direction to enter a legal sentence.  Funderburk v. State, 2003 Ga. 
Lexis 372 (2003) (citations omitted). 

 
1.4.2 Parole   
 
1.5 Probation or suspension of sentence  
                                                             
1  But see O.C.G.A. §16-6-4 (d) (2) 
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§ …, any person convicted of a felony offense in this state or having been convicted under the laws of any 

other state or of the United States of a crime which if committed within this state would be a felony and 
sentenced to confinement in a penal institution, who shall afterwards commit a felony punishable by 
confinement in a penal institution, shall be sentenced to undergo the longest period of time prescribed for the 
punishment of the subsequent offense of which he or she stands convicted, provided that, unless otherwise 
provided by law, the trial judge may, in his discretion, probate or suspend the maximum sentence prescribed 
for the offense.  O.C.G.A. §17-10-7 (a). 

 
ü Under O.C.G.A. §17-10-7(a) the sentencing judge was authorized to exercise his discretion, once the 

sentences were imposed, to probate or suspend the maximum sentences, but the record reveals he elected not 
to do so in this case.  Wallace v. State, 216 Ga. App. 718, 720 (1985). 

 
ü Whether the offense for which defendant currently stands convicted is his second, third, fourth or fourteenth 

– the only sentence imposable for such conviction is the maximum time prescribed by the statute for that 
offense.  In light of Buckner’s four prior felony convictions for burglary, theft by receiving stolen property, 
entering an automobile with intent to steal, and first-degree forgery, the court here correctly understood that 
under O.C.G.A. §17-10-7 it was required to impose the maximum sentence for each current felony 
conviction but had the discretion to probate or suspend part of that sentence (which it chose not to do).  
Unlike cases involving only prior and current drug convictions or only prior and current burglary 
convictions, no statute exists other than O.C.G.A. §17-10-7 that speaks to sentencing based on the mixed 
variety of felony convictions involved here.  Thus, the court did not err in the sentencing phase of this trial.  
Buckner v. State, 253 Ga. App. 294, 297 (2002) (footnotes omitted). 

 
1.6 Procedure  
 
1.6.1 Recidivist notice required  

 
ü The record shows notice to defendant that the prior convictions would be used against him at sentencing.  

Certified records of at least five of the noticed prior felony convictions were introduced by the State at the 
pre-sentence hearing.  …  The absence of any allegation as to defendant’s recidivism in the indictment stands 
as no impediment to the imposition of sentence pursuant to O.C.G.A. §17-10-7.  State v. Willis, 218 Ga. 
App. 402, 404 (1995) (citation omitted). 

 
1.6.2 Proving prior convictions  
 
1.6.2.1 Certified copies of prior convictions required  
 
1.6.2.2 Separate convictions required  
 
1.6.2.3 Effect of conviction or plea when defendant was not represented by counsel  
 
2. Effect of recidivist sentencing provisions in specific statutes    
 
§ O.C.G.A. §17-10-7 is supplemental to other provisions relating to recidivous offenders.  See O.C.G.A. §17-

10-7 (e). 
 
2.1 O.C.G.A. §16-7-1, Burglary  
 
2.2.1 Recidivist provision in O.C.G.A. §16-7-1  
 
§ Upon a second conviction for a crime of burglary occurring after the first conviction, a person shall be 

punished by imprisonment for not less than two nor more than 20 years.  Upon a third conviction for the 
crime of burglary occurring after the first conviction, a person shall be punished by imprisonment for not less 
than five nor more than 20 years.  Adjudication of guilt or imposition of sentence shall not be suspended, 
probated, deferred, or withheld for offense punishable under this subsection.  O.C.G.A. §16-7-1 (b). 
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2.2.2 Effect of recidivist provision in O.C.G.A. §16-7-1 on recidivist punishment under O.C.G.A. §17-10-7 

 
ü The record shows that the State complied with O.C.G.A. §17-10-2(a) only insofar as it gave pre-trial notice 

of its reliance upon two of appellant’s prior convictions for felonies.  Only one of those prior convictions was 
for burglary.  Accordingly, appellant was, for sentencing purposes, more that a mere two-time burglary 
offender under the specific recidivist provisions of O.C.G.A. §16-7-1(b).  He was a three-time felony 
offender under the general recidivist provisions of O.C.G.A. §17-10-7(a).  Mitchell v. State, 202 Ga. App. 
100, 101 (1991). 

  
2.2 O.C.G.A. §16-11-106, Possession of a firearm by a convicted felon  
 
ü The underlying felony used to convict a defendant of possession of a firearm by a convicted felon cannot also 

be used to enhance the defendant’s punishment as a repeat offender under O.C.G.A. §17-10-7.  Nelson v. 
State, 210 Ga. App. 249, 251 (1993) (citations omitted). 

 
2.3 O.C.G.A. §16-13-1 et. seq., Violations of the Georgia Controlled Substances Act 
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