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OUTLINE 
 
1. Overview 
 
1.1 Appeal 
 
1.1.1 When may defendant appeal 
 
ü A criminal defendant may appeal directly from the pre-trial denial of either a constitutional or statutory 

speedy trial claim.  Bunn v. State, 284 Ga. 410, 410 fn. 1, (2008); Wimberley v. State, 279 Ga. 65 (2005). 
 
1.1.2 Standard of review 
 
ü In examining the alleged denial of the constitutional right to a speedy trial, courts must engage in a balancing 

test with the following factors being considered: (1) the length of the delay; (2) the reasons for the delay; (3) 
the defendant’s assertion of the right to a speedy trial; and (4) prejudice to the defendant.  The existence of no 
one factor is either necessary or sufficient to sustain a speedy trial claim, and a trail court’s findings of fact 
and its weighing of disputed facts will be afforded deference on appeal.  An abuse of discretion standard 
applies.  Hassel v. State, 284 Ga. 861, 862 (2009) (citations omitted). 

 
2. Constitutional Speedy Trial 
 
§ In all criminal prosecutions, the accused shall enjoy the right to a speedy … trial, U.S. Con. Amend. VI 
 
§ … In all criminal cases, the defendant shall have a public and speedy trial by an impartial jury; … Ga. Con. 

Art. I, Sec. I, Para. XI 
 
2.1 5th Amendment (due process) violation 
 
ü Due process standards, not those encompassed by the Sixth Amendment right to a speedy trial, apply to 

delays in the investigative stage before either arrest or indictment of the accused.  Bunn v. State, 284 Ga. 410, 
412 (2008) (citation omitted). 

 
2.1.2 Test 

 
ü In order for the defendant to prevail on his claim that his due process rights under the Fifth and Fourteenth 

Amendments of the United States Constitution were violated by the delay between the time of the crime and 
the time of his arrest, the defendant must prove (1) that the delay caused actual prejudice to his defense, and 
(2) that the delay was the result of deliberate prosecutorial action to give the State a tactical advantage.  Bunn 
v. State, 284 Ga. 410, 411 (2008) (quoting Manley v. State, 281 Ga. 466, 467 (2007)). 

 
2.1.2.1 Delay caused actual prejudice to the defense 
 
ü The offense in this case is murder, for which there is not applicable statute of limitation.  Hence, any 

prejudice which results merely from the passage of time cannot create the requisite prejudice.  The 
possibilities that memories will dim, witnesses become inaccessible, and evidence may be lost are inherent in 
any extended delay, and, these possibilities are not in themselves enough to demonstrate that the defendant 
cannot receive a fair trial.  Thus, Bunn’s contentions regarding failing memories, standing alone, fails to 
demonstrate prejudice to his defense.  Bunn v. State, 284 Ga. 410, 411 - 12 (2008) (citation omitted). 

 
2.1.2.2 Delay was the result of deliberate prosecutorial action to give the State a tactical advantage 
 
ü There is no due process violation when a pre-indictment delay is caused by an ongoing criminal investigation.  

Here, the record supports a finding that any delay was attributable to the ongoing investigation of the crime 
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which was, at times, complicated by such things as recanted testimony by certain witnesses.  Bunn v. State, 
284 Ga. 410, 412 (2008) (citation omitted). 

 
2.2 6th Amendment violation  
 
2.2.1 Balancing test 
 
2.2.1.1 Generally  
 
ü Bowling’s constitutional speedy trial claim must be analyzed under the rubric of Barker v. Wingo, 407 U.S. 

514 (1972).  Under Barker’s four-part balancing test, one must consider: (1) the length of the delay; (2) 
reasons for the delay; (3) defendant’s assertion of the right to speedy trial; and (4) the prejudice to the 
defendant.  Standing alone, none of these factors are a necessary, or sufficient condition to a finding of 
deprivation of the right to a speedy trial, but rather should be considered as part of a balancing test.  Thus we 
must apply and weigh these factors together to determine if Bowling’s constitutional right to a speedy trial 
has been abridged.  Bowling v. State, 285 Ga. 43, 44 (2009) (citations omitted). 
 

ü A speedy trial is guaranteed an accused by the Sixth Amendment to the Constitution of the United States, and 
also Art. I, Sec. I, Par. XI (a) of the 1983 Ga. Constitution.  These rights attached at the time of arrest or when 
formal charges are brought, whichever is earlier.  In determining whether an accused’s constitutional right to 
a speedy trial has been violated, the trial court must engage in a difficult and sensitive balancing process in 
which the court assesses the length of delay, the reason for the delay, the defendant’s assertion of his right, 
and prejudice to the defendant, together with such other circumstances as may be relevant.  Wimberley v. 
State, 279 Ga. 65, 65-66 (2005) (citations omitted). 

 
ü The same speedy trial standards apply to claims under the Georgia and United States Constitutions.  In Barker 

v. Wingo, 407 U.S. 514 (1972), the Supreme Court of the United States identified four factors to be 
considered by a court in determining whether an accused’s constitutional right to a speedy trial had been 
violated: (a) the length of the delay, (b) the reason for the delay, (c) the defendant’s assertion of his right, and 
(d) the prejudice to the defendant.  The Supreme Court further stated that it regarded none of the factors as 
either a necessary or sufficient condition to a finding of a deprivation of the right of speedy trial but rather 
that the factors should be considered together in a balancing test of the conduct of the prosecution and the 
defendant.  As to the prejudice factor there are three interest which the speedy trial right was designed to 
protect, the last being the most important: (a) to prevent oppressive pre-trial incarceration; (b) to minimize 
anxiety and concern of the accused; and (c) to limit the possibility that the defense will be impaired.  Nairon 
v. State, 215 Ga. App. 76, 76 (1994) (citations omitted) 

 
2.2.1.1.1 No violation of constitutional right to speedy trial (motion to dismiss denied)  
 
ü In weighing the State’s negligent delay in bringing appellant to trial against appellant’s failure to timely assert 

his constitutional rights to a speedy trial and his failure to show that the delay has impaired his defense, we 
find no abuse of the trial court’s discretion in denying Hassel’s motion to dismiss his indictment.  Hassel v. 
State, 284 Ga. 861, 864 (2009).  

 
2.2.1.1.2 Violation of constitutional right to speedy trial (motion to dismiss granted)  
 
2.2.2 Factors 
 
2.2.2.1 Length of delay 
 
ü The trial court’s engagement in the balancing process is contingent upon the defendant having shown the 

delay since his arrest or indictment is presumptively prejudicial.  The length of the delay is to some extent a 
triggering mechanism.  Until there is some delay which is presumptively prejudicial, there is no necessity for 
inquiry into the other factors that go into the balance.  To trigger a speedy trial analysis, an accused must 
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allege that the interval between accusation or arrest and trial has crossed the threshold dividing ordinary from 
presumptively prejudicial delay since, by definition, he cannot complain that the government has denied him 
a “speedy” trial if it has, in fact, prosecuted his case with customary promptness.  Wimberley v. State, 279 
Ga. 65, 66 (2005) (citations omitted). 

 
2.2.1.1   Delay presumptively prejudicial 
 
ü This factor must be considered to some extent to be a triggering mechanism.  Until there is some delay which 

is presumptively prejudicial, there is no necessity for inquiry into the other factors that go into the balance…. 
52-month delay is presumptively prejudicial.  Bowling v. State, 285 Ga. 43, 44 - 45 (2009). 
 

ü The constitutional right to a speedy trial attaches on the date of the arrest or when formal charges are initiated, 
whichever first occurs.  Hassel was arrested on February 4, 2007; his motion to dismiss was filed on March 3, 
2008, 13 months later.  As the trial court correctly determined a one-year delay is presumptively prejudicial 
and requires consideration of the remaining Barker factors.  Hassel v. State, 284 Ga. 861, 862 (2009) (citation 
omitted). 
 

ü It has been well established that any delay over a year is presumptively prejudicial.  Here, a period of nearly 
three years passed between the time of Green’s arrest and the time a hearing was held on the motion to 
dismiss.  Thus, the delay in the present case was presumptively prejudicial.  Green v. State, 295 Ga. App. 468 
(2009). 

 
2.2.1.2 Delay not presumptively prejudicial 
 
ü Appellant did not establish that the 38-month pre-trial delay was presumptively prejudicial.  …  The length of 

delay that will provoke the inquiry into the other factors is necessarily dependent upon the peculiar 
circumstances of the case.  The delay that can be tolerated for an ordinary street crime is considerably less 
that for a serious, complex conspiracy charge.  In the case at bar, appellant is a co-indictee in a multiple-
murder case in which the State is seeking capital punishment, thereby triggering the use of the pre-trial 
Unified Appeal Procedure and the need for separate trials for each co-indictee, the latter requirement itself 
triggering the State’s statutory right to decide to try appellant’s co-indictee first.  The peculiar circumstances 
of this case authorize a finding that appellant’s case is being prosecuted with the promptness customary for 
death penalty cases involving multiple defendants.  Wimberley v. State, 279 Ga. 65, 66-67 (2005) (citations 
omitted). 

 
ü Almost nine months passed between the date the speeding charge was made and the date of trial.  The passage 

of this length of time is not alone sufficient to establish a constitutional violation of the right to a speedy trial.  
Nairon v. State, 215 Ga. App. 76, 76 (1994). 

 
2.2.2 Reason for delay 
 
ü In this case, the trial court cited several reasons for delay: (1) a backlog of cases in the trial court and staffing 

difficulties in the District Attorney’s office; (2) a number of granted requests for Bowling for funds and 
investigative assistance, including a motion for funds to hire an investigator filed as late as August 28, 2008; 
and (3) the deployment of one of the State’s key witnesses to Iraq in 2007 which, in turn, raised a litigated 
issue of whether this witness’s videotaped testimony could be used at trial.  In analyzing these factors, the 
trial court determined that the first factor weighed against the State, the second factor weighed against 
Bowling, and that the third factor was neutral.  The trial court further found, in any event, there was no 
evidence that the State deliberately made any attempt to delay Bowling’s trial.  The record supports the trial 
court’s conclusions on these matters.  Bowling v. State, 285 Ga. 43, 45 (2009). 
 

ü At a hearing on the motion to dismiss, the State claimed that the delay was due to the complexity of the case 
and the need for adequate investigation.  While the trial court attributed the delay solely to the State, it further  
concluded that the State’s conduct was negligent rather than deliberate or as a result of bad faith.  Thus, while 
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it weighted this factor against the State, the court correctly concluded that the unintentional delay was 
relatively benign.  Hassel v. State, 284 Ga. 861, 862 (2009) (fn and citations omitted). 

 
ü No specific reason for the delay was offered by either party.  In such a circumstance, we must treat the delay 

as caused by the negligence of the state and weigh the factor against the state.  However, since there is no 
evidence that the state deliberately attempted to delay the trial in order to hamper the defense, this is a 
relatively benign negative factor and need not be weighted heavily.  Green v. State, 295 Ga. App. 468, 469 
(2009) (footnotes omitted). 

ü It appears a large part of the delay was attributable to the number of older cases ahead of Nairon on the trial 
court’s docket.  There is no evidence that the State deliberately delayed the trial in an effort to gain a tactical 
advantage.  Nairon v. State, 215 Ga. App. 76, 76 - 77 (1994). 

 
2.2.3 Defendant’s assertion of right to a speedy trial 

 
ü With regard to Bowling’s assertion of his right t a speedy trial, the record shows that, at the earliest, the right 

was asserted on October 24, 2006, when Bowling filed his first motion to dismiss the indictment.  The record 
also supports the trial court’s findings that Bowling never asserted a statutory right to a speedy trial, agreed to 
some continuances and never objected to other continuances in his case, and never acted on an explicit 
invitation by the trial court to file an out-of-time demand for speedy trial.  These findings, in turn, support the 
trial court’s conclusion that Bowling did not timely and vigilantly assert his constitutional right to a speedy 
trial.  Bowling v. State, 285 Ga. 43, 45 - 46 (2009). 
 

ü The court found that Hassel waited nine months after his arrest to assert his demand, and it weighed this 
factor against him.  Hassel v. State, 284 Ga. 861, 862 (2009) (citation omitted). 

 
ü Because a defendant may benefit by delaying a trail, the Court has recognized that a defendant has a 

responsibility to assert his right to a speedy trial.  Thus, while the state bears the burden to ensure that 
individuals accused of crimes are brought to trial in a timely manner, the accused bears the responsibility to 
invoke the speedy trial right and put the government on notice that he, unlike other criminal defendants 
released on bond pending trial, would prefer to be tried as soon as possible.  A defendant who fails to assert 
the speedy trial right at any point in the trial court will have an extremely difficult time establishing a 
violation of his constitutional right to a speedy trial.  Moreover, invocation of the speedy trial right does not 
need to wait until indictment, accusation, or other formal charge; the accused can begin demanding a speedy 
trial as soon as he is arrested.  Green v. State, 295 Ga. App. 468, 470 (2009) (footnotes omitted). 

 
ü The greater part of the nine-month delay occurred during the five months that expired between the speeding 

charge and Nairon’s assertion of his right to a speedy trail.  The defendant’s delay in asserting the right to a 
speedy trial is a factor which weighs against the claim.  Nairon v. State, 215 Ga. App. 76, 77 (1994). 

 
2.2.4 Prejudice to the defendant 
 
ü The prejudice to the defendant must be considered based on three factors: (1) whether there has been 

oppressive pre-trial incarceration; (2) the anxiety and concern of the accused; and (3) the possibility of harm 
to the accused’s defense.  Bowling v. State, 285 Ga. 43, 46 (2009). 
 

ü Prejudice may be established by showing oppressive pretrial incarceration, anxiety, and concern on the part of 
the defendant, or impairment of the accused’s defense.  Green v. State, 295 Ga. App. 468, 471 (2009) 
(footnotes omitted). 

 
ü Nairon was not incarcerated prior to his trial on the speeding charge.  Any anxiety he expressed was 

associated with the difficulty of scheduling his business appointments around his pro se pre-trial and trial 
appearances in court.  Sometime prior to trial, Nairon lost his briefcase containing trial preparation material 
and apparently claims that the delay caused or contributed to the loss of these materials and prejudiced his 
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defense.  We find no evidence that the delay caused Nairon to lose his briefcase or caused other actual, 
substantial prejudice to the defendant.  Nairon v. State, 215 Ga. App. 76, 77 (1994). 

 
2.2.4.1 Pre-trial incarceration 
 
ü There was no evidence that Bowling was subjected to substandard conditions prior to his release on bond in 

October 2006.  The record supports this finding.  Bowling v. State, 285 Ga. 43, 46 (2009). 
 

ü Here, Green has spent the last three years out on bond, so there is no oppressive pretrial incarceration.  Green 
v. State, 295 Ga. App. 468, 471 (2009). 

 
2.2.4.2 Anxiety and concern 
 
ü Anxieties are always present to some extent, and thus absent some unusual showing are not likely to be 

determinative in defendant’s favor.  Bowling v. State, 285 Ga. 43, 46 (2009) (citation omitted). 
 

ü In analyzing the prejudice factor after the initial hearing, the trial court observed that anxiety and concern are 
always present in pretrial incarceration situations, but that Hassel had made no showing as to the extent of his 
anxiety and concern.  Hassel v. State, 284 Ga. 861, 863 (2009) (citation omitted). 

 
ü As for anxiety and concern, these factors are present in every case and absent some unusual showing are not 

likely to be determinative in defendant’s favor…. There is no evidence in the record specifically 
demonstrating Green’s anxiety and concern due to the delay in trying his case.  Green v. State, 295 Ga. App. 
468, 471 (2009) (footnotes omitted).   

 
2.2.4.3 Defense impaired 

 
ü With regard to prejudice to his defense, Bowling makes two contentions: (1) that a witness’s account of the 

incident has changed over time and (2) that the van in which the murder was committed has been 
destroyed…. The record shows that the defense, itself, was unable to locate and question the witness until 
October 29, 2007.  The witness’s testimony supports Bowling’s contention that, at the time the victim was 
shot, a third person was in the van.  Bowling now alleges that the between the time of this initial questioning 
and his second motion to dismiss filed in 2008, the witness’s recollection has changed.  Bowling does not 
detail what these changes may be, but, instead, merely argues that any changes in the witness’s testimony will 
limit her credibility.  With regard to the crashed van in which the shooting occurred, that vehicle, which was 
owned by Bowling’s brother, was impounded by the State and processed for evidence on April 24, 2004.  
Two days later, the van was released to a private towing company … The van was never claimed, …, and in 
accordance with the towing company’s policies, it was disposed of on October 11, 2004.  All physical 
evidence removed from the van and photographs of the van were retained and made available to Bowling…. 
Bowling … provided no cogent testimony regarding how he may have been harmed by this destruction.  
Given Bowling’s generalized complaints regarding his witness and the van without any real showing of harm 
to his defense, it cannot be said that the trial court erred in discounting his claims.  Bowling v. State, 285 Ga. 
43, 46 - 47 (2009). 
 

ü As to the prejudice factor, there are three interests which the speedy trial right was designed to protect, the 
last being the most important: (a) to prevent oppressive pre-trial incarceration; (b) to minimize anxiety and 
concern of the accused; and (c) to limit the possibility that the defense will be impaired.  Impairment of the 
defense is the most important component of the prejudice factor because the inability of a defendant to 
adequately prepare his case skews the fairness of the entire system.  Hassel v. State, 284 Ga. 861, 863 (2009) 
(citations omitted). 

 
ü With regard to impairment of the defense, the court determined that Hassel presented no evidence 

establishing actual prejudice.  Hassel v. State, 284 Ga. 861, 863 (2009). 
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ü The record does not show any actual prejudice to Green’s defense.  As a result, the fourth factor of the 

balancing test weighs against Green.  Green v. State, 295 Ga. App. 468, 471 (2009). 
 
ü Under the circumstances in the present case, including the facts that Green suffered no impairment of his 

defense, the most important prejudice component of the speedy trial equation, and that Green waited nearly 
three years before asserting his right to a speedy trial, a central component in many of our decisions to affirm 
a trial court’s judgment denying a defendant’s motion to dismiss, we conclude that the trial court did not 
abuse its discretion in denying Green’s motion to dismiss.  Green v. State, 295 Ga. App. 468, 470 (2009) 
(footnote omitted). 

 
3. Statutory Speedy Trial 
 


