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OUTLINE 
 

1. General rules 
 
ü The statute of limitations applicable in a criminal case is that which relates to the offense charged in the 

indictment, and not to any minor offense included therein of which the accused might be found guilty.  State 
v. Jones, 274 Ga. 287, 289 (2001) (citations omitted). 
 

2. Time limit for felony offenses 
 

2.1. Generally 
 
§  Prosecution for felonies … must be commenced within four years after the commission of the crime, … 

O.C.G.A. §17-3-1 (c) 
 

ü Here, the lesser offenses are separately charged in the indictment and we have been unable to find any 
authority that such charges can remain as separate counts, where, ordinarily, they would be barred by the 
statute of limitations.  Thus, we hold that the trial court correctly applied the statute of limitations to bar the 
underlying felony counts.  …  Although the underlying felonies are no longer the subject of separate counts, 
they remain in the indictment as part of the felony murder counts into which they are incorporated.  State v. 
Jones, 274 Ga. 287, 289-90 (2001). 

 
ü The count which charges concealing the death of another falls outside the applicable statute of limitations 

and, because it does not charge either murder or a lesser included offense thereof, it obviously must be 
stricken in its entirety.  State v. Jones, 274 Ga. 287, 290 (2001). 

 
ü A statute of limitations begins to run on the date that suit on the claim can first be brought.  Koncul 

Enterprises, Inc. v. Fleet Finance, Inc., 630 S.E. 2d 567, 570 (Ga. App. 2006) (quoting Baker v. Brannen / 
Goddard Co. 274 Ga. 745, 749 (2002)). 

 
2.2 Exceptions to the time limits for felony offenses 

 
2.2.1 Exceptions based on offense 
 
2.2.1.1 Capital offenses 
 
2.2.1.1.1 General rule 
 
§ Prosecution for other crimes punishable by death or life imprisonment must be commenced within seven 

years after the commission of the crime; … O.C.G.A. §17-3-1 (b) 
 

2.2.1.1.2 Murder 
 
§ A prosecution for murder may be commenced at any time.  O.C.G.A. §17-3-1 (a) 
 
ü Murder is subject to no statute of limitations.  State v. Jones, 274 Ga. 287, 288 (2001). 

 
ü A felony murder conviction is not dependent upon the successful prosecution of the underlying felony.  The 

mere preclusion of the state’s capacity to prosecute the subordinate crime because of a time limitation has no 
effect upon the question of whether such crime was committed.  The crime of murder is independent of the 
underlying felony.  Therefore, the underlying felony need not be charged as a separate substantive offense, 
and the fact that it is time-barred does not preclude a prosecution for felony murder.  A felony murder charge 
may not b separated into its component parts so that if the Statute of Limitations were a bar to the 
prosecution of one of the elements of the crime, the major crime, the felony murder charge, would also fall.  
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We therefore conclude that the expiration of the limitations period for the underlying felony does not 
preclude a prosecution for felony murder.  State v. Jones, 274 Ga. 287, 288 (2001) (citations omitted). 

 
ü The provisions of the statute of limitations applicable to an indictment for voluntary manslaughter will not 

bar a conviction of that offense under an indictment for murder; there being no statutory limitation as to 
indictments for murder.  State v. Jones, 274 Ga. 287, 289 (2001) (citations omitted). 

 
2.2.1.1.3 Rape 
 
§ … Prosecution for the crime of forcible rape must be commenced within 15 years after the commission of the 

crime.  O.C.G.A. §17-3-1 (b) 
 
2.2.1.2 Racketeering Influenced and Corrupt Organizations (RICO) 

 

§ Notwithstanding any other provision of law, a criminal or civil action or proceeding under this chapter may 
be commenced up until five years after the conduct in violation of a provision of this chapter terminates or 
the cause of action accrues. If a criminal prosecution or civil action is brought by the state to punish or 
prevent any violation of this chapter, then the running of this period of limitations, with respect to any cause 
of action arising under subsection (b) or (c) of Code Section 16-14-6 which is based upon any matter 
complained of in such prosecution or action by the state, shall be suspended during the pendency of the 
prosecution or action by the state and for two years thereafter.  O.C.G.A. §16-14-8 

 
2.2.1.2.1. Civil cases 
 
ü The five-year statute of limitation commenced when the civil RICO cause of action accrues, which we 

interpret to mean when the plaintiff discovers, or reasonably should have discovered, that he has been injured 
and that his injury is part of a pattern.  Cochran Mill Associates v. Stephens, 286 Ga. App. 241 248 (2007). 
 

ü In this case, the injury which started the running of the five-year limitation period was the economic loss 
sustained by Cochran Mill as a result of Stephen’s alleged conversion and theft by deception of partnership 
funds.  The trial court found that the partners knew, or should have known, of their injury and that it resulted 
from a pattern of racketeering activity by 1993, at the latest, when several partners began to question 
Stephens about partnership checks that he had written to himself…. Accordingly, the trial court correctly 
found that the statute of limitation on appellant’s RICO claim expired in 1998, two years before appellant 
filed its original action.  Cochran Mill Associates v. Stephens, 286 Ga. App. 241, 248 - 49 (2007) 

 
ü The statute of limitation begins to run when the civil RICO cause of action accrues, which we interpret to 

mean when the plaintiff discovers, or reasonably should have discovered, that he has been injured and that 
his injury is part of a pattern.  Appellant had his last contact with Anneewakee in 1975 and reached the legal 
age of majority in 1981.  We conclude that by 1981, appellant should have been aware that the physical and 
sexual abuses he was subjected to over the course of his three year stay at Anneewakee were a part of a 
pattern of unlawful behavior by the operators of Anneewakee.  Consequently, we find no error in the trial 
court’s grant of summary judgment to appellees on the grounds that appellant’s RICO claim was barred by 
the statute of limitation.  Blalock v. Anneewakee, Inc, 206 Ga. App. 676, 678 (1993) (citations omitted).  

 
2.2.1.2.2. Criminal cases 

 
ü The statute of limitations of a RICO violation, as stated in O.C.G.A. §16-14-8, is five years.  It is well 

established that the statute of limitations, unless suspended, runs from the last overt act during the existence 
of the conspiracy.  State v. Conzo, 293 Ga. App. 72, 73 (2008) (citations omitted). 

 
2.2.2 Exceptions based on the age of the victim at the time of the offense 
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2.2.2.1 Victim under the age of 16 

 
§ If the victim of a violation of cruelty to children (O.C.G.A. §16-5-70), rape (O.C.G.A. §16-6-1), sodomy 

(O.C.G.A. §16-6-2), aggravated sodomy (O.C.G.A. §16-6-2), statutory rape (O.C.G.A. §16-6-3), child 
molestation (O.C.G.A. §16-6-4), aggravated child molestation (O.C.G.A. §16-6-4), enticing a child for 
indecent purposes (O.C.G.A. §16-6-5), or incest (O.C.G.A. §16-6-22), is under 16 years of age on the date of 
the violation, the applicable period within which a prosecution must be commenced under Code Section 17-
3-1 or other applicable statute shall not begin to run until the victim has reached the age of 16 or the violation 
is reported to a law enforcement agency, prosecuting attorney, or other governmental agency, whichever 
occurs earlier.  O.C.G.A. §17-3-2.1 
 

2.2.2.2 Victim under the age of 18 
 
§ … Prosecution for felonies committed against victims who are at the time of the commission of the offense 

under the age of 18 years must be commenced within seven years after the commission of the crime.  
O.C.G.A. §17-3-1 (c) 
 

2.2.2.3 Victim over the age of 65 
 
§ if the victim is a person who is 65 years of age or older, the applicable period within which a prosecution 

must be commenced under Code Section 17-3-1 or other applicable statute shall not begin to run until the 
violation is reported to or discovered by a law enforcement agency, prosecuting attorney, or other 
governmental agency, whichever occurs earlier…. Except for prosecutions for crimes for which the law 
provides a statute of limitations longer than 15 years, prosecution shall not commence more than 15 years 
after the commission of the crime.  O.C.G.A. §17-3-2.2 

 
2.2.3 DNA evidence 
 
§ A prosecution for armed robbery, as defined in O.C.G.A. §16-8-41, kidnapping, as defined in O.C.G.A. §16-

5-40, rape, as defined in O.C.G.A. §16-6-1, aggravated child molestation, as defined in O.C.G.A. §16-6-4, 
aggravated sodomy, as defined in O.C.G.A. §16-6-2, or aggravated sexual battery, as defined in O.C.G.A. 
§16-6-22.2 may be commenced at any time when deoxyribonucleic acid (DNA) evidence is used to establish 
the identity of the accused; provided, however, that a sufficient portion of the physical evidence tested for 
DNA is preserved and available for testing by the accused and provided, further, that, if the DNA evidence 
does not establish the identity of the accused, the limitation on prosecution shall be as provided in 
subsections (b) and (c) of this Code section.  O.C.G.A. §17-3-1 (c.1) 

 
3. Time limit for misdemeanor offenses 
 
§ Prosecution for misdemeanors must be commenced within two years after the commission of the crime.  

O.C.G.A. §17-3-1 (d)   
 

ü The two-year period runs from the date the offense was committed until the date the original accusation is 
filed.  A prosecution continues until there has been a final disposition of the case.  A uniform traffic citation 
serves as an accusation in any court having jurisdiction over the offense, except superior court.  Prior to trial, 
the state can amend the accusation to change the allegations regarding any offense arising out of the same 
conduct which gave rise to an offense alleged or attempted to be alleged in the original accusation.  Prindle v. 
State, 240 Ga. App. 461, 461 (1999) (citations omitted). 

 
ü On February 16, 1995, police issued Prindle uniform traffic citations charging him with DUI and speeding.  

On February 18, 1997, the state filed accusations in city court charging Prindle with DUI with an alcohol 
concentration of 0.10 grams or more and speeding.  The accusations gave the same date of the offenses as 
shown on the citations.  The amended accusations filed in 1997 did not constitute the commencement of a 
new prosecution.  There had been no final disposition of the previously filed accusations.  The amended 
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accusations were a continuation of the prosecution commenced earlier.  Prindle v. State, 240 Ga. App. 461, 
461-62 (1999) (citations omitted). 

 
4. Exclusions from the time limit for bringing an accusation or indictment 

 
4.1. The accused is not usually and publicly a resident within this state; O.C.G.A. §17-3-2 (1) 
 
4.2. The person committing the crime is unknown … O.C.G.A. §17-3-2 (2) 
 
4.3. The crime is unknown; O.C.G.A. §17-3-2 (2) 

 
4.3.1. Fraud 

 
§ Where there is an allegation of fraud the statute of limitations is tolled until such time as the fraudulent 

conduct was discovered, or by exercise of due diligence ought to have been discovered…. Even assuming 
arguendo that appellant had no knowledge of the misrepresentations regarding the quality of his education at 
Anneewakee until the commencement of his lawsuit, we find no evidence which raises a genuine issue of 
fact as to the existence of fraud which would toll the statute of limitation…. The fraud in question is not that 
which gives, but that which conceals a cause of action.  To constitute concealment of a cause of action so as 
to prevent the running of limitations, some trick or artifice must be employed to prevent inquiry or elude 
investigation, or to mislead and hinder the party who has the cause of action from obtaining information, and 
the acts relied on must be of an affirmative character and fraudulent.  We find no evidence that appellees’ 
actions were such as to prevent appellant from inquiring into or investigating the nature of the education he 
received at Anneewakee.  Accordingly, we find no error in the trial court’s grant of summary judgment to 
appellees on appellant’s fraud claim.  Blalock v. Anneewakee, Inc, 206 Ga. App. 676, 678 - 79 (1993) 
(citations omitted). 
 

4.4. The accused is a government officer or employee and the crime charged is theft by conversion of public 
property while such an officer or employee; O.C.G.A. §17-3-2 (3) 

 
4.5. The accused is a guardian or trustee and the crime charged is theft by conversion of property of the ward or 

beneficiary. O.C.G.A. §17-3-2 (4) 
 

5. Extensions to the time limit for bringing an accusation or indictment 
 
§ If an indictment is found within the time provided for in Code Section 17-3-1 or 17-3-2, or other applicable 

statute, and is quashed or a nolle prosequi entered, the limitation shall be extended six months from the time 
the first indictment is quashed or the nolle prosequi entered.  O.C.G.A. §17-3-3 

 
6. Procedure for challenging an accusation or indictment base on a violation of the statute of limitations 

 
6.1. Plea in bar 

 
6.2. Burden of proof 

 
ü The burden is on the State to prove that a crime occurred within the applicable statute of limitations.  The fact 

that the issue is determined pre-trial does not relieve the State of this burden.  State v. Conzo, 293 Ga. App. 
72, 74 (2008) (citations omitted). 
 

ü An allegation by the State that a crime has occurred is hardly proof that the crime did in fact occur, … In the 
instant case we agree with the trial court that the State was required to offer evidence or proof that part of the 
crime charged occurred within the applicable statute of limitation, and that the State failed to do so.  State v. 
Conzo, 293 Ga. App. 72, 74 (2008). 
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6.3. Appellate review 

 
ü The appellate standard of review for a plea in bar asserting a statute of limitations defense is a de novo 

review of the issue of law.  State v. Conzo, 293 Ga. App. 72, 73 (2008) (citation omitted). 


